Magnuson Fishery Conservation and Management Act:
Congress Debates Amendments As Deadlines
Approach for 1994 Reauthorization
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The Ocean and Coastal
Law Center at the University
of Oregon Schooi of Law is in
the process of completely
revising its Federal Fisheries
Management guidebooK to
the Magnuson Fishery Con-
servation and Management
Act (MFCMA). Currently,
Congress is considering
significant changes to the
MFCMA, and it is our intention
to not publish the new edition
until the reauthorization pro-
cess Is complete and the new
amendments can be incorpo-
rated. The following update is
intended to inform readers on
the reauthorization process
primarily by highlighting the
key amendments to the
Magnuson Act under consid-
eration by Congress as of
August 192, 1994, Although
congressional staffers and
fishery administrators remain
optimistic that the reauthoriza-
tion of the MFCMA will be
completed before Congress’s
Qctober adjournment, it is not
clear that this goal will be
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achieved. Therefore, itis not
possible at this time to state a
specific publication date for
the new guidebook.

The new guidebook is
being designed to sefve as a
guide to the MFCMA for all
interest groups and their legal
counsel. It will not be limited’
to an analysis of the MFCMA.
Other changes in international
and national law increasingly
are affecting the domestic
commercial fishing industry
and its managers. The new
guidebook will therefore
briefly discuss the relationship
of these laws to the MFCMA.
These laws include (1) recent
amendments to the Matine
Mammal Protection Act
{MMPA) and other laws; (2)
the 1882 United Nations Con-
vention on the Law of the Sea
{UNCLOS), which the Clinton
Administration is submitting to
the Senate for advice and
consent to ratification; (3) the
General Agreement on Tariffs
and Trade (GATT); and (4)
recent MFCMA.-related court
decisions. Because of dra-
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matic changes in fisheries
management in the United
States 200-mile exclusive
economic zone (EEZ), the
new guidebook will shift its
emphasis away from foreign
fishing and joint ventures.
The book will include more
information on emerging
fishery management tools,
especially the increased use
of various forms of imited
entry, such as individual
transferable quotas (ITQs).

Qur intention is o provide
a comprehensive review of
the MFCMA and other laws
that affect commercial fishing
in waters within United States
jurisdiction, especially in the
EEZ. We apologize for the
delay in producing a new
guidebook, but in the interest
of publishing an up-to-date
and useful guide it is the view
of the editor that it wouid be
best to await the results of the
current reauthorization
process.

Since the Magnuson Act is
currently being reauthorized,
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a reasonabie place to begin
this memo is by defining
reauthorization and its role in
congressional oversight of
federal fisheries law.

il. Reauthorization

A. What Does If Mean?

When a law comes up for
“reauthorization” it means
Congress must review a
schedule of future funding for
previously approved and
already functioning govern-
ment programs. Therefore,
reauthorization does not
affect all laws. Instead itis a
tool Congress uses to keep
tabs on ongoing programs.
For example, the Magnuson
Act created eight regional
councils that draft and imple-
ment federally approved
fishery management plans
{(FMPs). It also requires the
National Marine Fisheries
Service (NMFS) to conduct
research and provide scien-
tific data on the status of
various stocks. These activi-
ties cost money, and reautho-
rization allows Congress to
set funding guidelines for a
‘period of years into the future.
For example, Congress is
currently planning on reautho-
rizing the MFCMA through
1989. This gives the Presi-
dent and the administration
guidance as they prepare
budgets to present to Con-
gress each year. Of course,
the administration and
Congress itself can later
choose not to fund programs
at the reauthorized level set
by Congress. In any case,
when the authorized pertiod of
years set by Congress lapses,
the bill comes up for “reautho-
rization.” This provides an
opportunity for Congress to
review the successes or
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failures of programs. Based
on the review, Congress can
cancel a program or redirect
future funding. Often sub-
stantive new programs or
provisions are added to the
law.

It is important to note that
the dollar amounts set during
reauthorization are not the
same as an appropriation in
the annual budget. Exactly
how much money actually will
be appropriated is decided
each year when every on-
going government program
gets an appropriation in the
annual budget. Itis during
this appropriating or annual
budgeting process that the
actual dollars are doled out
for federal programs. Thisis
when fishery management
competes with national
defense, health care, highway
construction, and countless
other federal programs for
funding. Reauthorization, on
the other hand, is a part of the
authorizing (as opposed to the
appropriating) legisiation that
creates the law itself. 1t
serves as an opportunity for
Congress to fine tune or
otherwise adjust a law and
also for Congress to set new
funding levels it believes
necessary {o carry out those
changes.

B. What if a Law Is Not
Reauthorized Before the
Previous Authorization
Expires?

Since Congress must also
pass a separate appropria-
tions bill each year anyway, a
law such as the MFCMA does
not expire if reauthorization is
not completed before the
prescribed period lapses.

The fact is that most fed-

eral environmental laws do
not evaporate merely
because their authorizations
have expired. Absent
express “sunset” language, a
federal statute's substantive
provisions usually remain in
effect despite the expiration of
its authorizations. in such a
situation, the only essentiai
question is whether the
government continues to
possess adequate “budget
authority” to spend federal

- funds on behalf of the expired

program. Conveniently,
annual approptiations acts
are deemed adequate for
providing this requisite “bud-
get authority.” Thus, as long
as funds are appropriated, an
environmental statute remains
in business."

In short, a failure to
reauthorize does not mean a
whole iot as long as Congress
appropriates money in the
annual budget to keep a pro-
gram going. Annual appropri-
ations are approved in the
interim as a sort of stopgap
measure until Congress later
picks up the debate on pro-
posed amendments and com-
pietes the reauthorization pro-
cess during a subsequent

. session.

C. The Status of the Current
Reauthorization of the
MFCMA

The Magnuson Act's
authorization lapsed on
September 30, 1893. Con-
gress failed to reauthorize the
taw before it adjourned last

' Donald J. Barry, Amending the
Endangered Species Act, the
Ransom of Red Chief and Other
Related Topics, 21 Envri L.
587, 596 (1801).



October. it instead appropri-
ated money to fund the vari-
ous activities authorized by
the MFCMA for one more
year. The issue now is
whether Congress will reau-
thorize the Act before it
adiourns this Qctober, or
whether it will once again
keep the current law in effect
for ancther year as it contin-
ues fo debate proposed
amendments.

At this time # is unclear if
Congress will complete the
reauthorization process
before its scheduled October
adjournment. The House
fisheries subcommittee
approved a proposed bill in
early August that is now
before the full Merchant
Marine and Fisheties Commit-
tee. The subcommittee, how-
aver, avoided debate on
some key issues, including
ITQs, preferring instead to let
the full committee debate
such topics. The bill now
awaits markup by the House
Merchant Marine and Fisher-
ies Committee, where staffers
expect it will undergo signifi-
cant moadification. The Sen-
ate National Ocean Policy
Study released a draft bill for
consideration by the Senate’s
Commerce, Science, and
Transportation Committee in
early Augusi. It would amend
both the MFCMA and the
Merchant Marine Act. Markup
by the committee is not
expected before early
September.

The debates on crime and -

health care initiatives are
delaying action on and
threatening to prévent reau-
thorization of the MFCMA this
year. Originally staffers
hoped to have a draft bill
through both the House and
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Senate committees prior to
Congress's scheduled August
12 recess. Upon return from
recess, both houses would
then have had a bill ready for
floor debate, improving
chances for passage of a
reauthorized biill by the Octo-
ber adjournment. This has
not happened, as both bills
have yet to be moved out of
committee. Furthermore,
Congress has not taken its
recess, and it is unclear if or
when it will do so. Finally, at
this time the House and Sen-
ate versions differ signifi-
cantly. This rmeans that, even
upon approval of a bill by both
houses, some time must be
allowed for a joint conference
commitiee to draft a compro-
mise bill that must then be
approved by both houses
before it is presented to the
President for his signature.
Staffers and other interested
parties agree that time is
rinning short but remain
optimistic that a reauthorized
bill can be approved this year.

The remainder of this
memo discusses matny, but
not all, of the proposed
amendments to the MFCMA,
The draft bills discussed are
those made public as of
August 19. Readers are cau-
tioned that both the Senate
and House versions have yet
to be marked up and
approved by the appropriate
committees. Congressional
staffers expect significant
changes to be made at the
comimitiee level.

lil. The End of Foreign
Fishing: A
Magnuson Act
Success Story

Congress enacted the

MFCMA and created the 200-
mile fishery conservation zone
{now called the exclusive eco-
nomic zone or EEZ) in direct
response o a dramatic rise in
foreign fishing off the coasts
of the United States in the
early 1970s. One undisputed
success of the MFCMA has
been the virtual elimination of
foreign fishing within the EEZ.
Likewise, the interim use of
joint ventures between Ameri-
can fishers and foreign pro-
cessors declined and was
phased out as American
processors invested in shore
facilities and offshore pro-
cessing vessels to accommo-
date many previously under-
utitized species. Originally,
Congress did not intend to
eliminate foreign fishing in the
EEZ. Subsequent amend-
ments to the Magnuson Act,
however, did establish a hier-
archy giving first preference to
American fishing and pro-
cessing interests, second
preference to joint ventures,
and third preference to for-
eign fishing.

The transformation from
having 70 percent of the fish
off the United States coasis
caught by foreigners in 1873
reduced to about 1 percent in
1989 is a remarkable
achievement. Most experts
agree that foreign fishing and
joint ventures are now rele-
gated to history and that they
are unilikely to play a signifi-
cant role in the future of
American EEZ fisheries. In
May of 1994, one NMFS
official said that some Atlantic
mackerel was made available
for a joint venture in 1894, but
foreign fishing fleets express-
ed little interest because the
venture did not also inciude
any direct foreign fishing. He
concluded, “| doubt we'll ever



have a TALFF again.” Some
commercial fishers on the
East Coast have complained
that they have been unabie to
establish markets for some
fish because buyers are
reluctant to contract for fish
that might be bought cheaper
if the resource is allocated to
foreigners. The House and
Senate draft reauthorization
hills would place a morato-
rium on offering foreign fish-
ing for certain Atlantic mack-
erel and herring fisheries.
Joint ventures would, how-
ever, be allowed, The House
and Senate versions also add
provisions requiring foreign-
flag vessels to obtain “trans-
shipment permits” before
transferring United States fish
within the EEZ.

The mechanisms for
allowing foreign participation
in United States EEZ fisheries
remain a part of the MFCMA,
This means foreign fishing or
joint ventures remain an
option if American fishing or
processing interests are
unable to catch or process
allocations of EEZ fish. The
overcapitalized state of the
domestic fishing industry,
however, renders this possibil-
ity remote. States also retain
the option of requesting per-
mits allowing foreign partici-
pation in state-managed fish-
eries, but for sitnilar reasons
such requests have become a
rarity. The bottom line is that
foreign fishing and joint ven-
tures briefly played a major

2 Telephone interview with
David Creston, Deputy
Director of Fishery Con-
servation and Management at
NMFS (May 20, 1954).
TALFF means total allowable
tevel of foreign fishing.
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role in EEZ fish management,
but, as intended by Congress,
they were only stepping
stones te full domestic
ufilization. -

i is worth noting that
some critics point out that just
because factory trawlers fly
American flags and modern
shoreplants have been con-
structed on American soil
does not mean foreign inter-
ests have been shut out of
United States fisheres. They
point to Alaska, where the
factory trawler fleet has been
heavily financed by a Norwe-
gian bank and where many
new shoreplants were
financed and are, in part,
owned by Japanese compa-
nies. The prospect that some
of these foreign interests
might acquire permanent
quota rights to United States
EEZ fish resources may prove
io be a hurdie for expanding
the use of limited entry and
{TQs. Indeed, how to prevent
foreign investors from gefting
control over ITQs has been a
part of the congressional
debate on ITQs (discussed
further below) during the
reauthorization process.

V. New Groups
Take an Interest
in the Health of
United States
Fisheries

Itis difficult fo provide a
nationwide overview of fish
stocks because there are $o

_mary species ranging over

the 200-mile-wide EEZ off all
the coasts of the United
States from Maine to the Gulf
of Mexico and from the South
Pacific to the West Coast and
on up to Alaska. Efforts by
NMFS, the agency charged

with assessing fishery stocks,
to evaluate populations are
hampered by the fact that,
unlike land-based animals,
fish are part of a fluid under-
water environment. This
makes it difficuit to actually
count fish populations and
forces NMFS to estimate
stocks based on the “best
scientific evidence available,”
which in many cases is
limited. Nevertheless, NMFS
recently published ifs assess-
ment of United States fish

~ stocks.?® Itis impossible to

provide an adequate sum-
mary of the status of all fish
stocks here, but in its report
NMFS notes that some of the
nation's maost historically
Important fisheries are In
serious decline, including
several key species of
Northeast groundfish, Atlantic
bluefin tuna, many Pacific
coast salmon runs, and Gulf
of Mexico shrimp.* Of the fish
stocks where status is known,
40 percent are overufilized,
and more than 65 species are
overfished.®

A variety of fishing indus-
try and environmental pubii-
cations, as well as major
newspapers, have docu-
mented the decline in certain
fish stocks and the resuiting
economic devastation of
many coastal communities.
In 1991, the Center for Marine
Conservation (CMC) pub-
lished a comprehensive
analysis of federal fishery
management that conciudes

3 NATIONAL MARINE FISHERIES
SERVICE, QUR LIVING OCEANS:
REPORT ON THE STATUS OF U.S.
Living MARINE RESOURCES
(1993),

“Id. at18.

¢id.



that the MFCMA succeeded in
getting rid of foreign over-
fishing only to replace it with
domestic overfishing.® In
1893, the CMC published
Fish for the Future: A Citi-
zens' Guide to Federal Marine
Fisheries Management that
further warns of stock
declines as it encourages the
public to become more
involved in the management
process.” The CMC also has
played an important role in

founding the Marine Fish Con-

servation Network (MFCN),
an umbrella group represent-
ing a broad range of environ-
mental, conservation, com-
mercial and sport fishing,
coastal community, and other
interest groups. Most recent-
ly, a popular liberal and envi-
ronmental magazine pub-
lished a series of stories on
the politics and heaith of com-
merclal fish populations.®
One article noted that the
United Nations has reported
that up to 60 percent of the
world's fish populations it
monitors are fully exploited or
depleted.?

Bilt Mott, a spokesman for
the MFCN, recently said that it
is because of serious declines

& JOHN Wise, FEDERAL CON-
SERVATION AND MANAGEMENT
OF MARINE FISHERIES IN THE
Unirren STaTES 7 {Center for
Marine Conservation 1891).

7 SUZANNE FOWLE, FiSH FOR
THE FUTURE: A CITiZENS' GUIDE
70 FEDERAL MARINE FISHERIES
MaANAGEMENT (Center for
Marine Conservation 1993),

® Special Report: A Farewell
to Fish?, MoTHER JONES, July-
Aug. 1994, at 30.

® Peter Steinhart, The Cry of
the Ocearn, MOTHER JONES,
July-Aug. 1984, at 30, 31.
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in many fish populations that
reauthorization is needed this
year to prevent further devas-
tation and fo boister the
MFCMA's provisions regard-
ing conservation, manage-
ment, and protection of fish
stocks. The management
regimes being proposed by
groups like the MFCN are
partly responsible for prolong-
ing debate on reauthorization
of the Magnuson Act. As new
interest groups, especially
environmental and conserva-
tion organizations, take an
interestin fishery manage-
ment, it becomes increasingly
difficuit for Congress to agree
on a law that is satisfactory to
all.

Historically the manage-
ment process at the regional
council level has been domin-
ated by the various commer-
cial fishing interesis them-
seives. Council debate
focused largely on how much
of a quota would be allocated
to various user groups, Today
this is no longer true. Envi-
ronmentalists, coastal com-
munities, sport and recre-
ational fishing interests, and
others are demanding a
larger role, including seeking
more nominations to the
regional councils. The MFCN
and other conservation inter-
ests are keeping a constant
vigil over the reauthorization
process and have found
bipartisan support in Con-
gress to promote their inter-
ests. Several of the network’s
proposals have been incorpo-
rated into the House draft bill.

V. Proposed
Amendments to the
Magnuson Act

. The most significant

amendments under consider-
ation aim to rebuild, conserve,
and better manage EEZ fish
resources. As one conserva-
tionist told Congress, “we
have lost the 'C’in the
FCMA."® Whetheritis the
effectiveness of the conser-
vation lobby or the cry from
constituencies devastated by
the collapse of key fisheries is
unclear, but Congress seems
to be heeding the call for
increased conservation. The

- primary proposed amend-

ments include those that
wouid (a) address conflicts of
interest; (b) define “over-
fishing” and “bycatch” and
mandate specific actions to
eliminate or reduce their neg-
ative effects on stocks; {¢)
institute fees for ITQ shares;
(<) place a three-year morato-
rium on new FTQ programs;
(e) protect and enhance fish
habitats; (f) bolster fishery
research and monitoring of
fisheries; and (g) implement a
National Vessel Registration
Program, provide disaster
relief, and refinance debt. In
addition, the Senate draft has
several detailed provisions for
managing fisheries off
Alaska's coasts and a pro-
gram for the management of
United States high seas fish-
ing vessels in order to comply
with international commit-
ments. Again, it should be
noted that these are only draft
proposals, and they are sub-
ject to significant changes.

" Testimony of Suzanne
ludicello on behalf of the
Center for Marine Conser-
vation before the House
Subcommitiee on Fisheries of
the House Merchant Marine
and Fisheries Commitiee
{(Apr. 21, 1983) (on file with
author).



They are likely to be
amended by the appropriate.
comrnittees, the full House
and Senate memberships,
and a joint conference
comimitiee,

A. Conflict of Interests

Because of the increased
involvement of new interest
groups, the domination of
many regional fishery man-
agement councils by the com-
mercial fishing industry may
be coming to an end, Critics
of the historical makeup of the
regional councils suggest that
fishing industry representa-
tives have controfled policy,
been short-sighted, and often
fined their own pockets after
being appointed to the region-
al councils and various advi-
sory committees. Commoniy,
critics make an analogy to
allowing the “fox in the hen
house,” with those who want
to harvest the fish deciding
who gets the rights to fish and
how much they will take. In
support of this position, they
argue that while the MFCMA
succeeded in eliminating
foreign fishing, the govern-
ment's own statistics show a
continued decline in many
vital fish stocks. On the other
hand, one former North
Pacific Fishery Management
Coungcil (NPEMC) member
believes that these claims are
not always warranted. He
says that the NPFMC, which
manages Alaska's vast fish
resources, is a good example
of a council that has approved
measures that consider a
broad range of interests and
conserve fish despite being
dominated by various fishing
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industry interests.”

The House and Senate
draft bills both propose to
tighten the conflict of interest
provisions of the MFCMA by
requiring council members to
recuse themselves from vot-
ing on issues in which they
have a direct financial stake.
The MFCMA currently
requires voting members to
disclose when they, their
family members, or groups
they belong to have a finan-
cial interest in a fishery, but it
does not require them fo
abstain from voting on deci-
sions where those interests
are directly affected. The
House version directs the
Secretary of Commerce to
establish rules for recusal.
The General Counsel of the
National Oceanic and Atmo-
spheric Administration
(NOAA) or a designee would
determine whether a conflict
exists. Any voting council
member could request NOAA
to make a conflict of interest
determination. The standard
is whether a voling member
would be “significantly
affected.” The Senate version
would have the Secretary
designate an official to make
such determinations hased on

" a test of whether council

members might “significantly
enhance” their economic
positions. Under both drafts,
a finding of a conflict prevents
voting, but the councit mem-

" This individual preferred not
to be named, but it should be
noted that statistics add cred-
ence 1o his view. The NPFMC
in recent years has been a
leader in setting conservative
quotas, and Alaska’s fisheries
are, for the most part, among
the healthiest in the nation.

ber could confinue to partici-
pate in the debate on the
issue. The Senate version
also directs the Secretary to
formulate reguiations for
recusals and to review the
decisions of the designated
official.

Proposals to fimit the
number of seats held by
industry interests or to guar-
antee conservationists seats
are not contained in the draft
bills. But some strengthening
of the Act's language requir-
ing input from a broad spec-
trum of interests and ensuring
opportunities for public partici-
pation in the council process
has been included in the
House draft. Both the House
and Senate versions would
require the placement of a
Native Ametican representa-
tive on the Pacific Fishery
Management Council.

Others suggest that
meddiing with the appoint-
ment provisions is unneces-
sary. They propose better
oversight of the regional
councils' FMPs by the Secre-
tary of Commerce. Atleast
one court has agreed that the
required approval of FMPs by
the Secretary need notbe a
mere rubber stamp and that
the MFCMA, allows the Secre-
tary to unilaterally make
changes to plans under
review.” Still others propose
oversight of the councils by
creating a central fishery
commission appointed by the
President with approval from
Congress. Such proposals
have not gotten strong sup-
port, probably because the
apparent intent of Congress in

2 Parravano v. Babbitt, 837 F.
Supp. 1034 (N.D. Cal. 1993),



creating regional councils was
to decentralize fishery man-
agement by giving regional
counciis (and the states that
appoint the members} the pri-
mary role in designing FMPs.
Barring a fundamental philo-
sophical shift by Congress, it
is unlikely that a grant of
power to a central decision-
making body will occur during
reauthorization.

~ B. Defining Terms: Bycatch

and Overfishing

in an effort to prevent
further declines in fish stocks,
proposed amendments in
both houses define or rede-
fine certain terms, including
"overfishing,” "bycatch,” and
"essential fishery habitat."
Councils would be required to
institute actions and amend
FMPs to restore overfished
stocks, prevent overfishing
and bycatch, and protect and
restore fishery habitats. Both
drafts require councils to inst-
tute recovery programs for
overfished or depleted stocks,
providing a timetable for full
recovery has been included.
increasing the emphasis an
biological and ecological
factors, despite adverse eco-
nomic effects on the fishing
industry, is also being pro-
posed. In short, conservation
of fish stocks at sustainable
levels, nof the fishing indus-
try's economic woes, would
be the prevailing factor when
a council sets a total
allowable catch (TAC).

Perhaps one of the more
conhtroversial areas is the by-
catch of nontargeted, prohib-
ited, juvenile, and undersized
fish. it has been estimated
that up to one-third of all the
fish harvested by commercial
fishing vessels is returned to
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the sea, most often dead or
dying. This waste of valuable
food resources is being widely
publicized by conservationists.
On August 30, 1994, the
Associated Press reported on
a recent study commissioned
by the Alaska Department of
Fish and Game that con-
cluded that in 1993 more than
740 million pounds of edible
fish were dumped overboard
in the North Pacific. The
majority of the fish was har-
vested by the traw! fleet oper-
ating in the Bering Sea and
Aleutian Islands regions.”™

At this time, the Senate
bycatch provisions, proposed
by Senator Ted Stevens (R-
Alaska), would affect oniy the
NPEMC. Ciitics have pointed
out that bycatch occurs in
every region, and in response
staffers say some nationwide
restrictions on bycatch may
be added to the Senate bill.
The Senate version defines
bycatch as “fish . . . for which
conservation and manage-
ment measures have been
established, but which are not
a target of the fishery in which
a fishing vessel is operating,
or marine mammals, birds or
prohibited fish.” “Prohibited
fish" are defined as those fish
caught in a commercial fish-
ery that fishers “are prohibited
by reguiation from retaining,
or are required by regulation
to retain but not sell.” These
definitions do not include ail
nontarget fish. Instead, an-
other term, “economic dis-
cards,” is defined as “fish
which are not retained by the
fishing vessel harvesting

" Report: Millions of Edible Fish
Dumped Overboard by Trawiers,
ReGISTER-GuARD (Eugene, Or.), Aug.
30, 1994, at 4C.

those fish or which are not
processed by United States
fish processors because they
are the wrong size or sex, of
poor qualily, or for other eco-
noimic reasons.”

Senator Stevens’s pro-
posat would require the
NPFMC to include fees or
incentives to reduce bycatch,
waste, and discards in ail its
FMPs by January 1996. By
1987 a system to measure
each fishing vessel's total
catch with separately enumer-
ated tonnage for target, by-
catch, and prohibited species
must be implemented. Based
on these data, future alfoca-
tions of fish by the councit will
give preference to catchers
and processors with the least
bycatch and discards.
Stevens’s bill also aims to
achieve full utilization of all
fish landed, except prohibited
species, by the year 2000. All
fish, and all of each fish
caught, must be ufilized.
Those parts not used for food
wouid probabiy be made into
fish oil and meal, requiring
some investment in new
equipment for some
Processors.

Critics of the Stevens
proposal say it is an "after-
the-fact” plan, meaning it
does little to actually prevent
fishers from catching and
tanding unwanted or prohib-
ted fish. They point out that
the majority of fish cannot be
returned to the sea alive, and
therefore the goal should be
to minimize the catching of all
but the target species.

The House draft defines
bycatch as fish that are
caught, taken, or harvested by
a fishing vessel that are not
the target of the fishery, that



are discarded in the course of
fishing, or the retention of
which is prohibited. Its by-
catch provisions would apply
nationwide and create an
eighth national standard,
requiring that FMPs, “to the
maximum extent practicable,
minimize bycatch.” It also
authorizes councils to use
incentives and allocation pref-
erences within a gear group
to promote avoidance of by-
catch. Neither draft man-
dates that cleaner fishing
techniques or gear be devel-
oped; however, fishers might
he encouraged to alter catch
methods to avoid the pro-
posed council-imposed
sanctions. Conservationists
say such a mandate would
stiike closer to the heart of
the problem of actually reduc-
ing byecatch.

Better management and
conservation of fish resources
is the ultimate goal of the
bycatch proposals, but even
when regional councils have
acted, results have been
slow. For example, in the
Gulf of Mexico shrimp fishery
it is estimated that 10 pounds

_of finfish, including many
young recruits for other com-
mercial fisheties, are wasted
for every pound of shrimp
caught. A three-year study
was authorized to find
solutions, but just last year the
industry proposed another
three-year extension for
“further study.” The Senate
draft bill does require the
Secretary of Commerce to
complete this research within
nine months after the bill is
enacted, but it does nat
provide a time frame for
implementing changes fo
reduce finfish bycatch.
Instead it cails for more data
demonstrating a reiationship
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between incidental harvests of
fish by shrimp trawlers. Con-
servationists argue that this
relationship is already evident
and that delaying changes to
shrimp fishing gear will result
in continued devastation from
which some species might
never recover,

it is worthwhile noting that
even if tougher bycatch mea-
sures are not added to the
MFCMA, the Secretary and
the regional councils can
approve provisions to regulate
and reduce bycatch. Some
councils have already done
so by requiring medifications
to fishing gear (such as
requiring turtle excluder
devices in the Gulf of Mexico)
to allow escapement of
undersized or prohibited
species. Critics say that until
councils are no longer domi-
nated by the commercial fish-
ing industry, such changes
are too slow in developing,
and that Congress itself
should amend the Act now to
mandate reductions in
bycatch.

Both draft bills also define
overfishing and require
regional councils to define
overfishing in every FMP and

. take action to rebuild over-

fished species to sustainable
tevels. The House draft
allows the Secretary, upon a
finding of overfishing, to
request a council to halt the
overfishing and develop a
pian to rebuild the stocks. If a
councit fails to do so, the
Secretary may unilaterally
implement an FMP to prevent
overfishing and rebuild stocks.
The House version has spe-
cific provisions for restoring
certain runs of Pacific salmon.
Although the drafts differ
somewhat, they both aim to

prevent and stop overfishing
and rebuild overfished stocks
by requiring councils to
address those issues in their
FMPs. Another key term,
"essential fishery habitat,” is
discussed below.

C. Fees

United States commer-
cial fishing interests harvest a
public resource that, in theory
at least, belongs to all of the
citizens of the United States.
They sell that resource for
profit in both domestic and
foreign markets. With the
exception of some minor
licensing charges and fees,
members of the fishing indus-
try do niot pay the federal
government for the fish they
harvest or for the federal
research and management
programs that alm to protect
those fish stocks."™ This has
led many to ask why the
American public and United
States government should
give away fish resources while
spending millions to ensure
that fish continue to be avail-
able to the commercial fishing
industry. Often an analogy to
other federal resources is
made. For example, lumber
companies must bid and pay
for the harvest of trees in
national forests, and oil
companies must bid to drill on
federal lands and pay royal-
ties for every barrel they
pump. The fishing industry
counters that it provides jobs,
helps balance international
trade, and cannot afford to

“For example, Congress
authorized more than $100
million of public funds to be
spent to carry out the pro-
visions of the MFCMA in fiscal
year 1993,



pay fees. However, in an era
of huge national deficits, it is
becoming difficult for the
industry o justify its position.

At this point, fees wiil likely
only be paid by fishers when a
limited entry or ITQ system
has been putin place for a
fishery. In other words, if
fishing interests get a private,
exclusive right to harvest fish,
they will pay a fee, probably a
percentage of the value of
their ITQ take. An earlier
House draft set fee levels at
either 4, 3, or 1 percent, and
revenues would remain in the
region where they are gener-
ated. The fees must be used
for conservation and manage-
ment in that region. However,
the subcommittee dropped all
language on [TQs in its most
recent version. Staffers say
this does not mean ITQs and
fees are a dead issue in the
House. On the contrary, the
subcommittee apparently
decided it wouid be befter to
delete the language and allow
the full committee to take up
this debate anew. The Sen-
ate draft also calls for fees
based on the value of one's
ITQ share. Supporters urge
that such fees be in addition
to current levels of federal
support, not as a substitute.
They point out that federal
funding of marine fish
research falls far short of that
needed to adequately assess
and manage stocks. Some
proposals wouid create a
centralized national fund or
trust with the fees. Others
propose leaving fee setting to
the regional councils.

Despite the strong ration-
ale behind setting fees for
ITQs, approval is not certain.
Cne would certainly expect
the commercial fishing indus-
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try to oppose them. The
industry is most likely to point
out the severe economic
plight facing so many
catchers and processors, as
evidenced by President
Clinton's recent decision to
provide economic relief for
the industry in New England
and the Pacific Northwest.
Since fees are only being
discussed in refation to ITQs,
it Is significant that the current
Senate draft bill and an earlier
House version would put a
moratorium on the creation of
more [TQ fisheries,

D. Limiting Entry: ITQs and
CDQs

By far the most significant
and controversial trend in fed-
eral fishery management is to
resfrict entry into commercial
fisheres. Historically fisheries
have been open. People
needed only a license, a boat,

-and fishing gear to fish com-

mercially. Conservationists
say the result today is an
overcapitalization of the
commercial fishing industry,
which has led to increased
pressure to raise or maintain
quotas and declines in stocks.
In short, too many boats are
chasing too few fish. How-
ever, efforts to change the
open-entry systein have met
with widespread opposition
and litigation.”® The MFCMA
already allows (and in fact

* See, e.g., Northern Eagle
Partners v. Frankiin, No, C82-
1915 (W.D. Wash. Aug. 24,
1993). The court upheld the
power of the Pacific Fishery
Management Council to set a
cutoff date for determining
who would and would not get
entry permits for the Pacific
whiting fishery,

encourages) regional ceuncils
to limit entry into commercial
fisheries as a legitimate man-
agement fool. Butit has only
been recently that the coun-
ciis have been willing to
approve the use of quota
shares,

In any limited entry
scheme there will be winners
and losers. lf the goalis to
limit fishing effort, some indi-
viduais will not make the cut.
Opponents of imited entry
also argue that the govern-
ment cannot or should not
“privatize” a public resource.
But clearly this has been done
with other resources such as
federally owned oil, lumber,
and minerals, and, in fact, the
open-enfry system for fisher-
ies is in reality an exception,
not the rule. One of the most
common methods for deter-
mining who will get a quota,
and the one contained in the
Senate draft bill, is to base the
allocation on a set of criteria,
including present and histori-
cal catches and dependence
on a fishety.

The Senate draft and an
earlier House draft calied for
a three-year moratorium on
new |TQ plans. Under the
Senate plan, during the mora-
torium years the Secretary of
Commerce would review and
evaluate already approved
ITQ plans and promulgate
rules to guide post-Cctober
1997 regimes for limiting
entry. It has a provision
reserving some fish for non-
FTQ fishers. The Senate draft
is also replete with references
to including consideration of
the effects of all management
plans, including ITQs, on
coastal communities. Thisks
probably due to the efforts of
Senator Stevens {o protect



coastal residents in his state,
many of whom are Alaska
Natives. The NPFMC has
already implemented a com-
munity development quota
{CDQ) system in Alaska,
whereby coastal communities
are granted a portion of TACs
that they can trade to fishers
or processors for cash, jobs,
or other benefits.

itis not clear why Con-
gress is discussing a three-
year moratorium. One con-
cern is that foreign interests
will gain control of United
States fish resources by buy-
ing up or otherwise acquiring
quota shares. Another possi-
bility is that fimiting entry can
become highly politicai, as
exemplified by the NPFMC's
decision to delay an ITQ
system for the Bering Sea
and Guif of Alaska pollock
fisheries. The Bering Sea
fishery is divided between the
large at-sea factory trawlers
that catch and process and
the catcher boats that deliver
to shore-based processing
plants. it has been suggested
that the purchase of Arctic
Alaska, one of the North
Pacific’s largest factory
trawler fieets, by the nation’s
largest chicken-processing
company, Tyson Foods, was
made primarily because the
Arctic fleet’s historical catch
would grant Tyson a large
part of any future ITQ. Others
criticize the use of historical
catches for setting trawl-fleet
ITQs because it rewards
those who have in the past
not only caught the most fish,
but also wasted the most fish
or fished illegally. Shore-
based processors have also
stated that if catcher and
catcher/processor boats are
to get quotas to catch pollock,
then shore-based seafood
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plants deserve quotas to
process. They argue that
their investment is no less
important or significant than
that of the fishing fleet.

Another concern is that
many smaller interests will be
swallowed up by larger inter-
ests, leading to a concentra-
tion of quota shares and a
private monopoly of a once
public resource. Some
economists agree the “big fish
wilt swallow the little fish,” but
they go on to say this is good
for the nation. They point out
that larger interests are more
efficient and often are more
stable, making the likelihood
of fufure government baliouts
of the industry less likely.
Also, management might also
be streamlined if fewer inter-
ests have to be accommo-
dated. Of course, many small
boat owners from families
who have been fishing for
generations are likely to take
issue with such views. Such a
concentration of quota shares
is already occurring in the ITQ
system created for the Pacific
whiting fishery as catcher
boats seil their quotas to fac-
tory trawiers. Often a com-
parison fo the decline of the

family farmer in favor of “agri-

business” is made. The

impact of ITQs and concen-
- trafion of quota shares on

small coastal communities
where fishing is the primary
source of revenue is another
area of concern. Factory
fieets are often more self-
contained and are less
dependent on shore-based
services than smaller catcher
boats.

In Alaska, where the
NPFMC allocates about haif
of all the fish caughtin the
United States, several innova-

tive measures have been
taken to preserve fish stocks
and the interests of those who
might be disenfranchised by
ITQs. First, small boat
owners, many of them Native
Alaskans, have been pro-
tected by creating “small-
vessel-only” zones around -
some coastal communities.
Second, the council has indi-
cated it will reward vessels
with a “clean” history of little
or no bycatch. Third, the
NPFMC has also approved
CDQs that coastal communi-
ties can seli or barter to the
mostly Seattle-based high
seas fishing and processing
interests, Fourth, to prevent
overfishing, the NPFMC has
also empiloyed buffers in
setting quotas whereby TAC
is reduced to allow for unfore-
seen circumstances and to
help ensure that fish stocks
do not fali below sustainable
levels. Finally, the council
has divided the Bering Sea
pollock harvest between at-
sea factory trawlers and
shore-based processors,

While some of these
practices are controversial,
they indicate a willingness to
accommodate a variety of
interests and af the same time
to attempt to prevent the
devastation of fish resources
that has occurred elsewhere.
if nothing else, the NPFMC is
a good indication of how the
Magnuson Act currently
allows for great flexibility in
tailoring fishery management
and FMPs to the needs of
particular regions. Any pro-
posed amendments to the
MFCMA that might infringe
upon this flexibility are likely to
be opposed by many in the
fishing industry. Some con-
servationists want stronger
federal oversight of the



actions of regional councils.
They use government statis-
tics demonstrating continued
declines in vital fish stocks to
argue that the regional coun-
cils have failed to protect the
nation’s fisheries. At this time,
the draft bills indicate a con-
tinued commitrment to region-
al decision making, suggest-
ing that conservationists will
need to become more
involved at the regional as
well as the national level.

E. ‘The Protection of Marine
Fish Habitat

Most interest groups
agree that fish habitat needs
to be better protected. Per-
haps this is most significant in
the management of anadro-
mous species, which rely on
coastal estuaries and streams
for reproduction. The
collapse of the commercial
salmon industry in the Pacific
Northwest, as evidenced by
the August 18 relisting by
NMFS of Snake River chinook
salmon from threatened to
endangered under the
Endangered Species Act,is a
vivid example of this dilemma.
Unfortunately, management
of nearshore or onshore fish-
eries is complicated by the
complexity and number of
federal and state laws gov-
erning coastal regions. Also,
when commercial fisheries
are located near coasilines
and large population centers,
the fish habitat is altered by
various types of poliution
associated with industrial,
commercial, and residential
development. Fisheries are
impacted by other factors,
such as power-generating
dams, logging, farming,
grazing, and pollution from
urban runoff and sewer
systems.

M

Anadromous species are
not the only marine life
impacted by coastal deveiop-
ment and pollution. Most fish
and shellfish species at some
point in their lives are depen-
dent on the rich resources of
the continental shelf, often for
critical activiies such as
reproduction and feeding.
With the possible exception of
some highly migratory pelagic
species, this means that the
marine habitat within 12 miles
of shore is critical for the con-
tinued health of a majority of
species.

Proposed House amend-
ments define "essential fish-
ery habitat" as areas neces-
sary "o fish for spawning,
breeding, or growth to matu-
rity.” An eatlier House draft
would have (1) created a
national fishery habitat pro-
tection program, including the
creation of a strategic plan;
(2) given NMFS authority to
require that all federal actions
affecting the EEZ be consis-
tent with objectives of FMPs;
(3) mandated that NMFS
implement policies to protect
and restore critical habitat and

.work with the regional coun-

cils and other federal agen-
cies; (4) improved research

"on fish habitat; and (5) pro-

vided funding to carry out
these objectives. Much of this
language has been deleted
from the most recent House
draft. The House draft now
more closely follows the
Senate bill, which stops short
of reguiring full consistency
with FMPs by other federal
agencies. The rmost recent
House draft requires the Sec-
retary of Commerce to identify
essential fishery habitat for
each fishery that has an FMP.
The Senate version calls for
increased research on the

impact of pollution and deteri-
oration of wetlands and
estuaries.

The widespread support
of the commercial and sport
fishing industries and conser-
vationists for habitat protection
suggests that some language
to address habitat protection
will be approved by Congress.
However, habitat protection is
also the object of several
other federal laws, and con-
cerns regarding overlap and
duplication could pose obsta-
cles to approval.

F. Bolstering Data,
Research, and Monitoring
of Fisheries

Both the House and Sen-
ate drafts propose increased
research and monitoring of
fisheries and fish habitats.
The House draft, however,
does not include significant
increases in expenditures o
achieve this end. In light of
the proposed moratorium on
ITQs, significant new fees to
augment research wiil nof be
generated unfil after 1897.
The Senate draft bill appar-
ently provides not oniy the
language but also the means
to improve fish management.
Rather than mere incremental
increases, it proposes a boost
in the budget to carry out the
MFCMA from $106 million in
1994 to $143 million in 1895,
with additional increases of $4
rnillion a year through 18989,
The Senate draft wouid also
improve data collection by
requiring 100 percent
observer coverage in Alaska.
Observers cost the govern-
ment nothing because the
program is paid for by the
industry. Supporters of the
observer program note that
observers have enhanced the



coliection of data that could
not otherwise have been
readily obtained under today's
tighter budgets. Beyond
boosting observer coverage, it
remains to be seen how much
funding, if any, for increased
research will be approved.
Improving the Act's language
to better promote conserva-
tion and sustainability will do
little without funding to carry
out basic research on fish
habitat and life cycles. Atthis
tirme, it is too eatly to guess
how much money will be
devoted to improving
research and data collection.

G. National Vessel
Registration Program,
Disaster Relief, and
Refinancing Debt

The Senate draft calls for
the creation of a naticnal ves-
sel registration system. Under
the Senate version, all fishing
vessels--other than private,
noncommercial, recreational
fishing vessels--would be
required to register, The Sen-
ate draft calls for the Secre-
tary of Commerce to submit a
national registration plan to
Congress by December 1,
1997. The proposal aims to
implement the system by
December 1, 1889, The goal
is to create a single national
systemn for registering vessels
under the MFCMA, the
MMPA, and other federal
fishery-related laws, The
registration program is
designed to augment the
research and data collection
provisions discussed earlier.

The Senate draff also
includes sections providing for
fisheries disaster relief and
the refinancing of fishing
industry debfs, which have
already been criticized by
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some nonindustry ohservers.
Under the proposals, the Sec-
retary, at the request of a
state governor, can declare a
“commercial fishery failure,”
whether it be the result of
natural or other causes, The
disaster relief proposal would
make funds available to the
affected state or fishery-
dependent community ata 75
to 25 federal/state cost-
sharing ratio. A determination
of a failure also requires the
creation of a task force to
help develop a recovery plan
for the affected area. The
recovery plan must be pre-
sented to Congress within one
year after it is established.

In addition to providing
disaster relief to state and
local communities, the Senate
draft proposes fo amend the
Merchant Marine Act to help
the fishing industry refinance
“existing obligations relating to
fishing vessels or fishery
facilities.” Critics say it makes
no sense for Congress to
acknowledge the overcapital-
ized state of the nation’s fish-
ing fleet and at the same time
to aiso help keep more boats
financially afloat. They say
the government should simply
let the economics of the
industry run its course, allow-
ing overcapitalization to dimin-
ish through foreclosures on
debts. Furthermore, such a
measure might actually
encourage more investment.
Finally, a significant amount of
the United States commercial
industry is financed by foreign
investors, Critics say investing
in the volatile fishing industry
is risky business and foreign
investors should not be
granted government assis-
t{ance because they made
poor business decisions. But
some industry officials argue

that the government aiready
meddied when it encouraged
and aided the industry to take
on debt to achieve the “Ameri-
canization™ of the bottom-
fishery in the 1980s. They say
that the government encour-
aged investment, thereby
contributing to overcapitaliza-
tion, and that it would be
unfair for the government now
to deny assistance. The
proposed amendment is
complex and includes many
exceptions and limitations.

The Senate draft pro-
poses to streamline the FMP
process, resulfing in a shorter
time period for creating man-
agement plans. However, in
light of the new requirements
to amend all present and
future FMPs to address over-
fishing, bycatch, and habitat, it
is difficult to understand how
the process will be stream-
fined when so many new and
important objectives must be
addressed. Finally, some
other proposed amendments
include those (1) requiring
that a Native American seat
be created on the Pacific
Fishery Management Council
(2) adding a whistle-blower
clause to protect council
employees against reprisal for
disclosing information to
Congress of other govern-
ment agencies, (3) creating
plan development teams to
manage highly migratory
species under the jurisdiction
of more than one council;

-and (4) amending the

emergency action provisions.

V. Integration of
the Magnuson
Act with Other
Laws

Itis primarily in the area of



habitat protection, especially
coastal habitat protection, that
the MFCMA increasingly
would overlap with other fed-
eral and state laws. Among
these are the Coastal Zone
Management Act (CZMA),
which grants states power to
controf development and
regulate certain activities
within three miles of their _
shores and beyond, and the
Clean Water Act (CWA). The
earlier House proposal to
require federal agency con-
sistency is similar to what has
proven {o be one of the most
controversial provisions of the
CZMA. Cailed the "consis-
tency provision,” states have
used this power and other
ianguage in the CZMA to
expand their influence over
how their coasts are devel-
oped. Any federal develop-
ment affecting the coastal
zone must be consistent with
a state’s coastal zone
rnanagement plan. Federal
agency consistency determin-
ations are sometimes dis-
puted, and some have ended
up in court. A similar consis-

* tency provision in the MFCMA
might create significant over-
lap, confusion, and increased
red tape and paperwork for a
variety of EEZ users.

The relevance of other
laws has not gone unnoticed
by commercial fishers,
Members of the fishing indus-
try have testified before Con-
gress requesting tougher
enforcement of the CWA to
help protect vital marine
habitats. Like the Magnuson
Act, the CWA is currently
being reauthorized. The
Clinton Administration has
proposed sweeping changes
to reduce pollution from
farmlands and city sewer
systems. As of May 26, 1994,
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the reauthorization bill was
still in committee.

While the fishing industry
seeks tougher CWA enforce-
ment provisions, it has itself
enjoyed protection from other
environmental laws, princi-
pally the MMPA. For years
Congress has provided
cormmercial fishers with
exemptions from the marine
rmammal takings prohibitions
of the MMPA, allowing fishers,
under some circumstances, to
take some marine mammais.
The recently reauthorized
MMPA provides for a phase-
out of the exemptions, and
fishers will eventually face
stricter scrutiny, with the goal
of reducing the taking of
marine mammals by fishers
to a level approaching zero.
Under the reauthorized
MMPA, fisheries are being
prioritized on a three-tiered
scale according to the amount
of interaction with marine
mammals. Fisheries that
interact heavily with marine
mammals wili be ranked first,
meaning that the resolution of
those conflicts will get a
higher priotity from NMFS.
The Senate’s national vessel
registration system, discussed
earlier, notes that the pro-
gram should be integrated
and coordinated with similar
provisions in the reauthorized
MMPA,

Many leading commenta-
tors on ocean governance
have stated that a new nation-
al vision of ocean governance
is needed—-one that integrates
all activities and laws that
affect oceans and coasts.
They argue that a more
holistic and ecosystem-wide
approach to management is
needed, with an emphasis on
sustaining renewable

resources, especially marine
mammals and commercial
and noncommercial fish
resources. Of course, point-
ing out the need for such
direction and achieving it are
not one and the same. How-
ever, as illustrated above,
there is evidence of increased
interaction and integration of
various ocean-related laws.

Vil. International
Considerations:
Registration of
High Seas Vessels

Fish, of course, do not
recognize borders. This
makes management of some
migratory species an interna-
tional issue. Efforts by one
nation o conserve migratory
stocks are not helpful if other
nations increase their
catches. Management of
these species rests on treaties
and international agreements.
One such agreement is the
International Conservation
and Management Measures
by Fishing Vesseils on the
High Seas, adopted by the
Conference of the Food and
Agriculture Organization
{FAO) of the United Nations
on November 23, 1993. The
Senate draft includes an

- administration-sponsored

section called the High Seas
Fisheries Licensing Act of
1994, which aims to meet the
country's obligations under
the FAD agreement. if
adopted, all United States
vessels operating on the high
seas (areas ocutside recog-
nized EEZs) will have to be
licensed. The proposed
licensing scheme is fengthy
and compiex, and violators
are subject to civil and crimi-
nal enforcement provisions.
The proposed Act also refer-



ences UNCLOS, which
President Clinton just recently
agreed to submit to the
Senate for its advice and
consent to U.S. accession.

Other international
issues facing commercial
fishers include President
Clinton's adoption of the Rio
Earth Summit’s resource
“gystainability” principle, which
has already been incorpor-
ated into NMFS budget docu-
ments. Both draft bilis call for
sustainable yield manage-
ment strategles. On August
18, the Associated Press
reported that GATT will face
opposition in Congress if
environmental and labor
concerns are not better linked
to improvements in trade.

The apparent concern of
Congress is that other nations
will continue to have an edge
In trade if they are not bound
by rules that ensure the
health of the environment and
the rights of thelr workers.
Finally, confrontations
between United States fishers
and Canada have occurred
on both the East and West
Coasts, indicating the need
for bilateral talks with our
neighbors to the north.
Fundamentally different
philosophies regarding fishery
management have impeded
progress in this area.

Viil. Conclusion

At this stage it is uncer-
tain whether the MFCMA will
be reauthorized this year. Itis
also too early to determine to
what extent Congress will
incorporate the various pro-
posed amendments. Staffers
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in the House say that the draft
approved by the fisheries sub-
committee deliberately
deleted many controversial
provisions; however, they also
say that the purpose in doing
so was to reserve that debate
for the full Merchant Marine
and Fisheries Committee.
The debate over reauthoriza-
tion is centered around the
issues discussed above.

Also, at least two trends are
developing:

First, the domination of
federal fishery management
by commercial fishing inter-
ests is probably waning. The
Marine Fish Conservation
Network and other groups
have determined that the
nation’s fisheries are a vital
barometer by which the health
of the nation’s marine eco-
systems are measured. They
have piedged continued
involvement during the
reauthorization process and
at the regional council level
afterward. While they admit
that protecting red snapper
and pollock does not have the
same popular allure as pro-
tecting whales, they aim to
promote awareness and
increase public participation in
the fishery management
process.

Second, fishery man-
agement will continue to be
integrated as part of a larger
scheme of international and
national ocean and coastal
management, along with
national securily objectives, oil
and mineral development,
marine mammal protection,
gommercial navigation, urban
growth, and other activities.
Although commercial fishing

interests and conservationists
are at odds over some _
aspects of fishery manage-
ment, it is likely that the move-
ment toward mare holistic and
ecosystem-wide management
of marine resoutces increas-
ingly will bring them together,
because both groups, albeit
for different reasons, seek to
ensure the long-term heaith
of marine habitats.

Glenn Boledovich
August 1984
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