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Efficiency In The Common Law

I the growing fieslc of Law and Economics, a dehate is

ing Aasking the question,"ls the common |aw efficient, and

1 F a0, how does it go about achieving this efficiency?”

Maryy different theoriec and models have bheen proposed Dy a
number of respected authorities on the subject. Included in
Fiws et are Richard Posner, George Priest, Paul Rubin, John
Goodman, and R. Peter Tarrebonne, These men have argued
Fhoat the common law does indeed evolve Toward efficiency.
Eichord Posner has aleo attempted to show empirically that
e common law s, indeed, economically efficient.

fy acidress the first guestion of whether or not the
common law ie actually efficient, it is necessary to study

the findings by Richarc Posner, in his book, An Economic

Analysis of the Law.! pPosner helieves that economists

cannot tell society which rule to apply, but can show whiich
rutes are and are not efficient. He attempts to do this by
Analyzing the three elements of the common law: property .,
contract , and torts,

In *terms of property law there are three criteria which
must he met in order for efficiency To exist, The first i=
iniversality, that all resources should be owned or be
ownahle by someone. The exceptions are those resources that
are w0 plentiful that overyone can cornsume as much as they
want The second s Fxclusivity, that a person given a

oroperty right can exclude others from that resource. This



criterion has qualificatrions, though. For example, the
goverament , in time of war, cannot be exc tuded from a

o I3

Fearmer Crons. The third criterion is Transferability. I
4 onroperty right cannot be transferred, then there is no way
of =hifting resources from a less productive to a more
oroductive use through voluntary exchange.

oy our society, the three criterion are not completely
et Property rights arce not totally universal, exclusive,
or freely transferable. In fact, when transfer costs are
fvigh, an attempt to achieve exclusivity may result in the
reducrer efficiency of the property rights system.

Posner gives numerous examples of property right
Gituations where efficiency is not met. One of these is in
Broadeast ing. The law has purported not to recognize
property rights in broadeasting at all. Inefficiency has
v esnlted where wil linaness to pay for the right has been
taken into consideration in deciding who gets the right.
FRHis 05 less efficrient than a private =ale or auction. Even
Tf one were to pay the most money for lobbying and lawyers,
it owill not ensure them of receiving the vight. Also, the
coste of this method are much higher than the cost of the
market s Al location,

Another example of property right is pollution.
Ffficiency is now defined as minimizing the costs of The

pe bt ion and of avoiding the poliution. Transaction cost

A dmportant in this cetting, T They ara unress

Boiogh, e i the case most often, exclusive rights, whether



Fey ol lute or to bhe freo from pollution, are likely to
rromote inefficiency. e standard of reasonable Use wasc
Fhern applied, It stated that pollution was lawful if the
Fenet it From continuing to poilute was greater than the cost
ey the victims of either tolerating it or eliminating itT.

The main Function of contract taw ia to minimize the
Fneakcowns in the process of exchange. Efficiency is
meaasuracd by the costs of the transaction with and without
e Law, If the cost of the transaction with the law i3
feosn Fhan 1te cost without the law, then the law promotes
et ioiency. I+ may not be the most efficient, but it is at
feant less inefficient than without the (aw, The economic
Foot of cortract law i« whether the imposition of a
fiability will create incentives for value maximizing
conchget in the future.

{1 the market, contracte are 3 part of every
transaction. The marbket can then be thouaht of as a series
o F rontracta, A Faiture in the market can be interpreted as
A contract Faillure. For example, monopoly power in the
market i related to duress in contract law. ¥ the marketl
can Be thought of as eff icient, through the tatonnement
Orocesys, then contract faw  muyst, in some way, promote
afffiriency.

Specific doctrines of contract taw promote efficiency
iy different ways. Copsideration, for example, lets the
Piabhitity he denied where either no exchange has taken

mlgce, o where the actions of one or more party 15 vague or



viremec i F et In the ~3~e of fraud, the nonenforcement of a
cantoact Ts dictated where one party induced a promise from
Pl o hey party uasing =0 outright 1ie, Frforcement of the
comtract ., in this case, would not facilitate votuntary

e change, and enforcement of the contract may discourage

ot e Freaod.,

irm tort Jaw theres axist two olassifications,

it entional and unintentional, Intentional tort cases may
Aiaoive intao a dispute over an efficient colution 1o a
et hetween legit imate activitieo, Unintent ional tort
o wae ne@l igence s The standara To be applied,

fuciae | earned Hano developed a theory of negligence for
crntent ional tort coases that pute it into a formula.  The
oot formula says that negligence exists if the loss due to
Pros gocident, multiptied by the probability of it occurring,
ie o eater than the rost of avoiding the accident.
FEiiciency exists 1F the smal ler of the two conts i
incurred in order to avoid the larger cost.

The Hand formula does not always promote efficiency.
Contributory negligence under the Hand formula states that
CF the olaintifFf rould have prevented the accident at a cost
frwer than the discounted accident cost, then he cannot
fecover cdamages.  Recently, the idea of comparative
pec Tagence has replaced contpributory negligence as the
andard Thia way, The plaintiff s damages received are

Sident that reasalted dge

Fecruren by tThe peroentsage of The

ey bies o negl igence



Ty s up, the common law can be seen in come respects
Foo he et ficient anc in other respect not to be. Assuming
rhat . in the least, the common taw has the ability to be
GFfE e Tent, the discus=ion will now he directed to how it
might achieve thic,

Dichare Posner ic rrobably the leading authority in the
Fielad of Fconomics anc "he Law. He helieves that the oommon
Loaw wvatem has not onty generatec efficient rules in the
pmast L, but continues to do so today. His definition of an
AFCicient rale e one Yhat oreates more economic substance
Frhoan the alternative. Poener helieves that 1 a tatonnement
croreas exista, that it is fueled by judges who make their
Adecisions in accordance with the criterion of efficiency.

Bt why cloes a judge’ s self interest Jlead to the promot ion
of efficiency?  Posner argues that a judge’s incentive
svabom would not inter Fare with the criterion of efficiency.
The laws regulating conflicts of interest and other possible
peranngl motivations of judges effectively insultate them
from having a personal stake in any case. The only stake
Ty may have would bhe indirect at best. Once Posner began
o promote the idea of economic efficiency of the common
law, others started to huild on his work. One of the first

of theose was Rubin,

in

Paol H. Rubinm, in his article, "Wwhy is the Common Law
Fefirmient?,” arguss that the efficiency of the common law

can ne ewplained by an evolutionary model where parties will

e more likely to it gate inefficient cules as oppo
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efficient ones. He goes on to argue that the evolutionary
nreasure comes from the itigants, rather than the judges as
nraposed by Posner . He concludes that 1 decisions are made
randomly, thise evolutionary model will move toward

af i iency. The efficiency that Rubin is concerned with is
procduction efficiency.

Rubrin introduces a model in which the total costs
invaotved are made up of prevention and accident costs in the
rontext of a liability rase.  The victim and the defendant
hoth have total costs equal to their prevention costs plus
their aceident costs., The acoident costs are equal to the
nomber of accidents times the accident costs. He assumes
Fhe gocicdent costs are set for both parties. 1 the total
costs of the victim are greater than those of the defendant,
then the defendant should be made Tiable in order for the
tule tao he efficient. I the total costs of the defendant
are greater than those »F the victim, then the victim should
he made 1Tiable in order for efficiency to exist. It the
tobatl costs of the victim exceed those of the defendant,
then the production inefficiency of the inefficient rule is
epial to the total costs of the victim minus the total costs
of the defendant.

Rubin goes on ta say that if the probability that an
eftficient rule will prevail, multtipliec by the production
irefficiency of the inefficient rule, is greater than the
combined Titigation costs of hoth partiss, then Titigation

, . ; . e e
P cront inge unt il A judge reverses the inefficient rule.-



The Judge may reverse it because he was interested in

S iency or simply persuaded to do so by the litigants.
THi= model does not assume judicial bias toward efticiency
as coes Posner’s theory.

Rubyin apecifies four classifications of litigants
according to their interest in the case as a precedent.
Firet, the case where neither party is interested in the
notent ial precedent provides no incentive to litigate, and,
therefore, no pressurd for the law to change. Second, the
cave where only one party is interested in precedent, That
ar by o will litigate until a favorable decision is obtained.
Tre law will, therefores, lean toward the interests of the
party who pursued the case,  Third, the case where both
carties are interested in the precedent value of the case,
preassure toward efficiency will result. Fourth, the case
where different types of parties have an interest in the
came type of case, will lead to inconsistencies in the law
due to differentiation of cases and the precedents that
result . Neither litigant would have an incentive to
capitalize on the inconsistency, so it would continue to
ER S I

Rubin goes on to argue tThat the evolution of those
rules where an evoluticon would take place toward efficiency
will bhe faster as current rules are more efficient, as net
conrt costs are lower, and as inefficient rules are less
entrenched in society. Ancother authority on the subject,

Georae Prieast, bhuilt o the model pr oposed by Rubin,



Georae L. Priest, in his article, "The Common L aw
Brocess and the Selection of Efficient Rules," argues that
even though the common ltaw s not or may never be completely
sfticient, there exists a strong tendency toward efficient
it comes | 4 He believes that inefficient rules impose
gt eater costs on the parties subject to them than ale}
sETCient rules.  He arnues that this is what motivates a
areater proportion of inefficient rules to be litigated and
relirigated than are sfficient rules., Thus, over time,
Leaving the common law more efficient than before. Tn this
arqument , Priest assumes transaction casts to be positive in
the real world because without fransaction costs inefficient

1

rates would not exiat.

Prieat begins by concluding that due to the positive
transaction costs found to exist, inefficient rules impose
greater costs on the parties involved than do efficient
riles .  RBecause litigation will he more [ikely than

cett lement where, ceterus paribus, the "stakes" are greater,
dimputes under inefficient rules are more likely to he
Pitigated than are disputes arising under efficient rules,
Tnetficient rules will be more likely to be reexamined
Fecatse they will appear in litigation in higher proportions
than efficient rules. Prieast argues that other

’

characteristics like Jifferences in parties’ expectations of
aLceess, aversion to rizks, litigation costs, sett lemant

crete . and diFFerences in Titiglousness can be ignored due

to e unlikeliness of them differing systematically hetween



e Cicient and inefficient rules,

Priest also goes on to argue that judges are unable to
inFluence the relative afficiency of the common taw because
tegul rutings will cortain a greater proportion of efficient
ates thean they may prefer or would tike to permit.  This is
necatse [ the majorily of relitigated rules are
imefficient, then the majority of standing rules will be
efCicient.  This limits the judiciary’s power to influence
the 1oaw.

Driest gives an e<ample of how this works., Assume that
Juddges” decision making s completely random, that is, the
kel ihood of a rule heing either efficient or inefficient
e B0 T I 100 rase. are ltitigated, %0 efficient and 50
inef Ficient will result . Following the argument that a
greater proportion of inefficient rules will be relitigated,
asasume that 60% inefficient and 40% efficient rules will be
retitigated.  This means 30 ‘nefficient and 20 efficient
rigles will bhe relitigated, totaling 50. This will result in
PE inefficient and 25 efficient new rutes, Adding these to
the previously settler cases, 55 efficient and 45
inefficient rules now exist. thus the tendency toward
afficiency exists., Over time, 1f the judicial bias toward
efficiency (in this case 0.%) and the proportions of
efFicient and inefficient relitigations remains constant,
e share of efficient rules will reach an eqguitibrium
Pesven | fhis equilibriom level will increase as judicial

Fiiace towards efficiency and the rate of litigation of



inefficient rules increases. Priest believes that the
celitigation rate of inefficient rules is an indirect
measures of the inefficiency of the individual rules
poomu !t aated, As the inefficiency increases, the co=sts
irereacse cayusing the relitigation rate to increase,

Where Rubin argues that the common law tends toward
S i iency only where both parties have a continuing

intersat In the rule a9 precedent =0 they will take directty

b e account more of the costs of the inefficiency of the

Fate, Priest believes this to be incorrect, He argues that

greater coste impose areater litigation if the party

lasd

involved bears all the cost or not. Priest also believes i
Unnecesaary to examine judicial preferences or ideologies to
precicot the course of rne law. He explains that although
idenlogy may influence the eauilibrium level of efficient
rules, it cannot affect the praocess that leads to the
curvival of the efficient or inefficient rules.

The implications that this paper has are two-faoldd,
Firaet ., the rate at whicrh efficient outcomes will be achieved
o a4 function of judicial bias toward efficiency, the
£roquency of relitigation, the rate of social change of
cond it ions underltying the disputes, and the adaptability of
the wurviving precedents. Second, the predictive ability of
strempte to explain common ltaw decision making is likely to
me enbhanced by attention to the forces that systematical Iy
AFfFect thee ammunt of it igat ion, Criast = and Ruhbhin’s

mode e have been scoro! inized and tested by at least one

10



theoriaot , John Goodmar,

John C. Goodman, n his article, "An FEconomic Theory of
e Fuolution of Common Law," disagrees to an extent with
e theorios proposec by Posner, Rubin, and Priest.D He
el i eves that a limitat fon exists in Posner’s argument that
ucges prefer efficiency or need have no other motivation
which would produce a hias toward inefficiency. Goodman
het feves that even if i+ were true, it is largely conjecture
abiout facts that can be difficult to verify. He believes 2
problem aleo exists with Priest and Rubin’s arqgument that
Fie mere inefficient & +ule is, the greater costs 1t brings
anit the higher probability that it will be challenged.
Goodman believes that this fgnores the way precedents were
Formed i the evolution of the common law. His view is that
Binding precedents only arise from a series of similar
Aecivioneg T separate ¢ases. £ judges use random decision
mak ing techniques, then no clear precedent will appear.
Continued litigation will produce efficient results only
whern efficient decisions have a greater probability of beling
meEles

Goodman, in this paper, proposes a third explanation of
the development of common Taw. He doesn’t assume any type
Fotitigation rate or any particular motivation for judges.
He Aoes assoume, though, that judges are susceptible to
cercuasion by the litigants fn a case before him,

Hiz model is that of an adversarial system. The

watn i 1 ity of winning g favorable decision cdepends on the




erforts put out by the litigants to influence the court and
by the weight of any judicial bias present, The efforts
aent toned above incur certain legal costs.  As incentive to
Litigate increases, =@ do the efforts made by the titigants
cansing the cost Incuarred by them to increase as well, The
fundamental assumption in this model Ts that any increase in
tena ! co=sts incurred leads to some, however amall, increase
i that Hitigant s probability of winning. A=zssuming only
diminishing return= in legal expenses, an equilibrium will
atwares exist in this adversarial model. [f the court is
untyiacect, the party with the greater stake in the case will
Aalways, asasuming in equilibrium, have The greater
probalb i ity of winning. This also assumes that both parties
hawve The resources avallable to spend in Titigating the
cae . Sinee the litigantes are mot ivated by private and not
soncial gains, Tf the catio of private bhenefits from a
favorabhle decision reflects accurately the social benefits
oAt least doesn’t distort the social benefit ratio, over a
wEr e af cages  then an efficient precedent will be
et Al i ahed,

Goodman points oot one main implication from his
cone lus i ons ., That i=s, the common law will tend ta be Pareto
Optimal if the court is unbiased, the private benefit ratio
hetween parties 15 representative of the social benefits
which would result I 1t were law, and over & series of
rasnes, Thes most frequent outocome becomes genersl Taw, Fwven

ey e Wk heas bhesn done on This bhoddy of theory, Following



ir e ject’s and Rubin’e footsteps is R, Peter Terrebonne.

' Peter Terreborne, in his paper titled,"A Strictly

T

Fuo ot iomary Model of the Common Law," presents a mocie

which follows in the footateps of work done by Rubin and
Priest & 1p pecte the mroposition that inefficient rules
are Pitigated more often than efficient ones.

Thie model makes eight separate asaumptions in the

contevt of an accident tiability rule. The most important of
Fhem mre as follows., First, he assumes that rules Titigated
more frequently have & lower probability of survival.
Second, he assumes that the defendant could prevent the
accident by investing in accident avoidance. Third, he
gaeaimes the plaint iff can bring suit against the defendant,
arc 1 F he wins, he will receive compensation equal to the

damaages arising from the accident. Fourth, he assumes a

sty ategy is defined a< an Evalutionary Stable Strategy(ESS)

£ it hmc a4 higher reslized average return than the

sitermat ive strategy. f an accident occurs, & strategy

4
that includes bringing suit by the victbim s an ES5 if the
Deobah il ity of the plaiatiff winning(P) is greater than the

legs | cost paid by the alaintiff (L) divided by the clamages

recoverecd(D), ie. P >t /D. 1f a strategy does not include

Bringiog suit, it is an ESS when the inequatity is reversed,

fe B0 AD,

Teri shonne present < two cases in his model which define

cranomi e efficiency & the minimization of social costs. Ir

T Firal case wheare the cost accident avoidance 5 less



thoan the damage: ari<ing from the arcident, efficiency is
Aporaschedt (F investing in accident avoidance was an £ESS for
Ehe defendant | In the second cacse where the cost of
accident avoidances P2 areater than the damages, eftficiency

Appraached i ot investing in accoident avoidanoce was an
Eos oy the defendant . and not bringing suit was an ESS for
P plaint iFf.

by arcer o test 14 the common 1aw favors efficiency, &
th ee oten process s sugaested in the model . First, it i=
necesadry o determine which strategies are ESS57s for which
g b Messct , assuming that most Titigants adopt their FS5.,
i necessary to delsemine whether he roles approach
et e e friciency., Finaltty, it is neressary to test §f
cya ot ion favors cont o onance of efficient rules and
=limination of inefficisnt rules. To do this it rmust be
“haown, according to the assumption, that the rate of
Pitigation i less for ryules that promote efficiency.
Efoiciency may not bhe approached 1F litigation costs are
hiagh since they may prevent tThe elimination of inefficient
o bee
The conclusion Terrepbonne makes s that his modesld

suppocts the claim that the evolution of the common law
Fagvars rules that promote efficiency., In all cases, except
whiere it igation costr are high, both parties adopt

with high rates of Hitigation for inefficient

rortes gnod Tow rates fou efficient ruales Ter rabhonne Aacimi T=

that the moce ! aeasumes quite A hit, He bhelieves that it



remains o bhe apen whether more detalled and empirical
mewle ts will come to the same conclusion,

Nt =511 theor iste agree that the common law tends
Powarc effFiciency. There is at least one who suggests that
e commorn Taw does the exact opposite.  He suggests that
the ovolut ionary process leads away from efficiency.

The Yale Law Journal staff in the note titled, "The
fneFfirient Common Law." dispute the conclusion that common

law vites evolve toward efficiency. 7 They propose a new

O
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poonnmic model of the development of common law that casts
ol on Fhe ability of the common law process to achieve
“Fficiency and disputes the view that the common law is &
souiren of economically officient lTegal rules, This analysis
ie, i Terms of accident or liability rules, concentrating
an how unforeseen losses are produced and allocated.

I+ hegins by defining an efficient rule as one that
masimizes social wealth by providing incentives to invest in
accident prevention that minimizes the sum of accident
gvoidance and accident damage costs, A rule may then be
inefficient if it either leads to too great or to little
accident prevention by the parties involved, or if it
misallocates the burden of production of accident avoidance
bietwesn part ies.

This note classifioes rules into three categories. Mealghs
cerktess rules are ones where too much accident prevention

Aandt sub-optimal damage ocours efficient rules are those

thoat are definec abhove: and recklesas ryles are those wheres



ireafFficient acoident prevention and excessive accident
rlamages ccocur.  This note claims that some scholars” beliefs
that =fficient rules dominate judicial is caused by a
failure to make the distinction betweern non-reckless and
reclklege rgles,

This model predicts that reckless rules will eventually
dominate the common Taw at the expense of non-reckless and
sFElclent rules.  The process s as follows: First, reckiess
cutes gre more lTikely o bhe litigated. Second, rules
Pivigated more often are more likely to develop a precedent
coal favorable to their replication.8 Finally, rules with
tmrge favorable precedent stock will eventually dominate
Tews favaored rules, Thaere are two ways recklessness affects
the rate of litigation. The occurrence effect says that as
g votle increases in recklessness, it results in an increased
nunmber of accidents. Increased litigation of reckiess rules
51 towes due to the larger number of accidents to litigate.
e sever ity effect says that as a rule increases in
recklesaness, the severity of accidents increase causing
accidents to be more exoensive. Increased litigation
followe due to the greater stakes involved.

Thise note explains that common law evolution is hased
on litigation of rule< supported by precedents. The pool of
available precedents is distributed into those unlitigated
in the previaous periocl, those resulting from revising old
pracedents in the previous period, and those litigated and

uphield in the previouw: period.  This note claims the first



rwe divisions of the pool will not change much from period
ey period. The tast group, they claim, will ternd to shift
Flhe ool toward recklessness. This is due to reckless rules
bheing litigated more oftfen and accumulating favorable
precedent stock., The more reckless cases rise, the more the
poct will be dominated by reckless rules, a sort of snowball
effect, Judicial bias against recklessness can counteract
Fhe: effect, but it is unlikely that the judiciary would be
aware of the standard of efficiency and, therefore, so
hiased toward it

The main implication of the model is that lTiability
Fiiles will become more ~eckless over time. They support
this cantention with evidence showing that the common law
tort system has been renlaced recently by a3 statutory tort
wystem, They claim that as the common !aw increased in
reclclessness, it became necessary for the Jlegislatures to

reduce this recklessness by making more efficient statutory

The efficiency di=cussed above was in terms of
minimizing social costs. Efficiency can also be discussed
in terms of efficiency of allocation and distribution.

I chapter 23 of An Economic Analysis of the Law.

Phaner compares the market with the legal system in terms of
their aphilities to allocate resources. The processes by
which these two systems allocate can be thought of as
Adifferent types of tatonnement systems. [f the common law

cvestem is efficient, and if The process by which it gets

17



there is a groping, evolutionary process, then it can he
thought of as a tatonnement process, Although Posner

bt ieves that the common law does evolve toward efficiency,
e does not believe that it is by a groping process. His
sesumption that judges nave a bias toward efficiency makes
the process one that i based on preference. There are
zimilarities and differences in the two systems which Posner
B ings out under the assumption of 3 judicial bias toward
af o iency,

The Ffirst simllarity is that both systems use price

erual to opportunity cost as a measure of its efficiency.

l:I}
4]

If the price the violator has to pay is higher than the
vatue derived from the violation, then efficiency requires
Fhat the law not be vialated. The legal system, 1ike the
market, confronts the potential violator(buyer) with the

potent ial costs of the act, but it still leaves the decision

i

whether or not to pay the costs up to the individual.

The second similarity is that both rely on private
indivicduals, motivated by economic self interest, to power
the syatem. The reliance is not on altruists or officials
of the system. In the legal system, victims promote
enforcement of the law through their incentives to collect
damages cdue to the violation of the law. Other parties, the
atate, attorneys, or public employees will have less

motivation to do so hecause of their lack of economic self

interest They are aonly Indirectly affected by the

viniation and subsequent enforcement of the law. Because of

18



thio, the legal system has relatively few public employees
involved in managing it, as is the case in the market.

The third similariry is that both systems are
competitive. The law = an adversarial (plaintiff v.
Adefendant) system. while the market is a different
Adversarial system (buyer v, seller), The competition does
differ, though, in that the market is competive in terms of
antry, while the fegal system is competive in terms of
rivalry., The critical stage of the legal process is the
rompet it ion between the plaintiff and the defendant for a
Favorable ruling by the judge.

The fourth similarity is that both systems are
impersonal and subordinate the distributive considerations
in the systemn. The "invisible hand” of the market has a
~ounterpart in the law: the aloof disinterest of the judge.
The: juclge has no economic interesat in the cases before him.
The same is true of the jurors., This is reinforced hy the
rautes of evidence that axist in the common law process.
Neither the judage or the jury can take into consideration
such things as the economic conditions of the parties in
making their decision,

The tatonnement process in the legal realm is not
entirely the same as in the market, though. The major
diffaerence is that the market is much more efficient when it
~omes ta determining preferences than is the legal system.
[r1 the market, the buyer has to back up his value assertions

with money. This willingness to pay gives greater

19



credibility to a claim of greater value. The law simply has
A mroblem identifying preferences which carries with it two
COnsSequences, First is that caommon law courts have &
Fendency o avold major allocative judgments. The "custom”
defense for negligence, as an example, shows that the costs
of overcoming the custom will most likely exceed the
plaintiff s stake in the outcome of the case.

The sacond consequence is that the legal process
Suppresses variances in value, Standards of subjective
value, while economically correct, are hard to administer
frescmuse of the difficulty of proving the higher value. This
i a real problem with respect to pain and suffering
recutiting from an accident.,  Trying to prove that there i &
specitic value to a lost body part, for example, is
impossible., There is a tendency, therefore, to award an
average or standard value,

Fosner shows two implications from the deficiencies of
the legal system in its allocative process. First, it is
e irable to minimize the use of cost-benefit analysis in
legal decisions as far as it is consistent with the
effficient use of resources. Second, that people should be
orevented from changing a market transaction into a legal
trancaction unltess the costs of the market transaction are
very igh. This is the justification of punishing theft,
Ferr axample, when apprehension of the violator is certain.

These are Poaner s views on the ability of ths leqsl

wyatem to allacate eft iciently, If vou remove the

20
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azsumption of a positive judicial bias toward efficiency,
The two aystems can be compared as tatonnement systems.
Priest and Rubin bhave taken this approach.

[« the evolution of the common law a tatonnement
pPracess in my opinion, it is. A tatonnement system is one
where, Tthrough a groping, self-equilibrating process, the
svatem will reach efficiency without a need for
intervent ion. [ belicve the models developed by Rubin and
Frijest to be tatonnement. In the market, the tatonnement
syatem e powered by the self-interest of the parties
invalved through the mechanism of voluntary, positive-sum
tran=actions. In the common law, Rubin and Priest’s models
are also powered by the self-interest of the parties
involved in the dispute, but the mechanism is not the same.
In the judicial system, transactions are not voluntary. I
et ieve the mechanism in Rubin and Priest’s model which
cdrives the tatonnement orocess is the relitigation of
inefficient rules. As long as the rate of litigation of
inefficient rules is greater than the rate of 1itigation of
afticient rules, the process will tend toward efficiency.

Now that it can be shown that the legal system may be

thought of as tatonnement, the question to ask is,"So what?"

is simple, If it ia shown that the legal

The reasponse is
zwvatem i< tatonnement, then when market costs are
inhibitably high, questions of alliocation can be addressed

by the lTegal system. The recsults will be similar to those

ot the market in fTerme of efficiency.



A second concsequence is that the legal system can be
vsed ms oan alternative 1o the Legisltative/Bureasucratic
svetem which is known not to be a tatonnement system. The
interface hetween the judicial and legislative/bureaucratic
wvetems will shift, increasing the role of the Judiciary and
decreasing the role of the legislative/bureaucratic system
i terms of the conflict resolution process., This is due to
the st rong ideological evidence provided by the fact that
the dudiciary is seen as tatonnement. The role of the

tegi s lative/bureavcrat ic system cannot be eliminated though.
The market and the judiciary will fail on occasion, and the
leagislative/bureaucratic system will be needed to correct
the Failures gysing statute and administrative regulation.

The above analysis of the common law includes some
~trong points as well as some deficiencies. Im my opinion,
the common taw is not s totalty efficient body of legal
vrecedent . Posner has brought out some of these
inefficiencies.

When 1t comes to the proposed processes by which the
faw may or may not become efficient, 1 believe the common
faw ran evolve toward efficiency in the theoretical sense.
The assumpt ion made by Posner that judges prefer efficiency
I helieve to be incomplete. Efficiency may be the basis by
whi ol some judges deciche cases, but it cannot be assumed
that all judges have this bias.

The modde s proposed by Priest and Rubin are based on a

Aitfer ent assumpt ion that | helieve to be better foundsd,



The a=sumpt ion that inefficient rules are litigated more
Froaguent Ty makes more Iagical sense.  The assumption that
follows, that because they are litigated more frequently,
the inefficient rule has a greater probability of being

overturned, s more theoaretically plausible than the Yale

Law Jourrnal Staff s assumption that greater litigation of

"

~
W

inefficient rules is more likely to develop an inefficient

bty of precedent .,

There is one implication of the acceptance of the above

assumptions; Priest and Rubin may bhave proven too much.,
varg assume that a rule Titigated more frequently will he

averturned, then anyorne willing to pay the costs of the

If

repeated Titigation will he able to achisve any result they

wiash in the courts, They will continue to go to court until

Phe roling ia in their favor. This possible result would

det initely favor corporate interests.
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