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hortly before eight on the morning of July 21, 1999, fourteen-

year-old Gina Score lay dying of heatstroke on a steamy dirt
road in South Dakota’s Plankinton girls boot camp. Guards
laughed, ignored her pleas, and left her semiconscious in the hot
sun for three more hours after she collapsed during the morn-
ing’s 2.6-mile mandatory run, a daily ordeal that often saw girls
forced to jog shackled and handcuffed until blood soaked
through their shoes.!

In Florida juvenile detention facilities, at least six boys have
died from injuries since 1994, including a thirteen-year-old who
hanged himself, a sixty-five-pound mentally ill twelve-year-old
who was suffocated and crushed to death by a three-hundred-
pound staff member, and a seventeen-year-old who died of a
burst appendix after guards ignored his moans for three days be-
cause they thought he was faking.? Youths at a California juve-
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1 See infra text accompanying notes 272-93.

2 See Alicia A. Caldwell, Lawyer Says Boy Shouldn’t Be Dead, ORLANDO SENTI-
NEL, Mar. 2, 2002, at H1; Editorial, Keep Them Safe, ORLANDO SENTINEL, July 15,
2004, at A18; Frank Stanfield, Counselor Won’t Be Charged in Death, ORLANDO
SENTINEL, Feb. 25, 2000, at D3; Rene Stutzman, Abuse of Young Offenders Targeted,
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nile prison have been handcuffed and slammed into walls by
guards, forcibly injected with antipsychotic drugs, shot point-
blank with potentially lethal riot guns, and set up to fight gang
rivals in bloody brawls that guards derisively called the “Friday
Night Fights.”® Dozens of youths in Louisiana’s juvenile prisons
have suffered broken jaws, fractured eye sockets, and cut faces as
guards enlisted youths to beat up one another, and assaulted chil-
dren themselves, sometimes while the children were sleeping.*
Mississippi juvenile prison guards have stripped suicidal teenage
girls naked and hog-tied them in solitary confinement.® In Geor-
gia juvenile prisons, teenagers who refused to remove their
clothes have been forcibly stripped, and male staff have some-
times helped strip female inmates.®

“Juvenile justice facilities across the nation,” U.S. News &
World Report found in July of 2004, “are in a dangerously ad-
vanced state of disarray, with violence an almost everyday occur-
rence and rehabilitation the exception rather than the rule.
Abuse of juvenile inmates by staff is routine.”” In 2005, the U.S
Justice Department found that sexual violence is reported in ju-
venile prisons at rates ten times higher than in adult lockups.®
Neither finding surprised juvenile justice professionals who have
watched the nation’s juvenile corrections facilities spiral down-
ward for decades. “Conditions in many American juvenile de-
tention centers are awful,” one commentator wrote in 1998, “and

ORLANDO SENTINEL, July 13, 2004, at Al [hereinafter Stutzman, Abuse of Young
Offenders]; Rene Stutzman, Juvenile Justice Reform on the Way; “Bill of Rights” Sets
Guidelines for Workers, ORLANDO SENTINEL, July 14, 2004, at 6B; see also infra text
accompanying notes 85-88.

3 See Mark Gladstone & James Rainey, Abuse Reports Cloud Youth Authority,
L.A. Tives, Dec. 24, 1999, at Al.

4 See infra Part 1.B.2.

5 See Letter from Ralph F. Boyd, Jr., Assistant Att’y Gen., U.S. Dep’t of Justice,
to the Hon. Ronnie Musgrove, Governor of Miss. 7 (June 19, 2003), available at
http://www.usdoj.gov/crt/split/documents/oak_colu_miss_findinglet.pdf (regarding
CRIPA investigation of Oakley and Columbia training schools in Raymond and Co-
lumbia, Mississippi); see also infra Part 1.B.6.

6 See Letter from Bill Lann Lee, Acting Assistant Att’y Gen., Civ. Rights Div.,
U.S. Dep’t of Justice, to the Hon. Zell Miller, Governor of Ga. (Feb. 13, 1998),
available at http://www.usdoj.gov/crt/split/documents/gajuvfind.htm (regarding find-
ings of investigation of Georgia’s juvenile justice facilities).

7 Angie Cannon, Juvenile Injustice: Overcrowding, Violence, and Abuse, U.S.
NEws & WoRrLD REp., Aug. 9, 2004, at 28.

8 See Press Release, U.S. Dep’t of Justice, Office of Justice Programs, Almost
2,100 Sexual Violence Incidents Took Place in the Nation’s Correctional Facilities
During 2004 (July 31, 2005), available at http://www.ojp.usdoj.gov/bjs/ pub/press/
svrcaO4pr.htm.
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they have been for years.”

The Justice Department has assumed a central role in efforts to
reform state systems that confine delinquents: youths who have
committed acts that would be crimes if committed by an adult.
Primary authority comes from the Civil Rights of Institutional-
ized Persons Act (CRIPA), enacted in 1980 after Congress found
nationwide conditions of juvenile confinement “barbaric.”'?

CRIPA authorizes the Justice Department to sue state and lo-
cal governments to remedy “egregious or flagrant” conditions
that deny constitutional or federal statutory rights to persons re-
siding or confined in public institutions, including juvenile cor-
rectional facilities.!! The federal courts may order remedies that
“insure the minimum corrective measures necessary to insure the
full enjoyment” of these rights.!> The Department may also sue
under the Violent Crime Control and Law Enforcement Act of
1994, which prohibits a “pattern or practice” of civil rights abuses
by law enforcement officers.'?

After learning of alleged constitutional or statutory violations

9 Michael J. Dale, Lawsuits and Public Policy: The Role of Litigation in Cor-
recting Conditions in Juvenile Detention Centers, 32 U.S.F. L. REv. 675, 675 (1998);
see also Fox Butterfield, Profits at a Juvenile Prison Come with a Chilling Cost, N.Y.
TiMmEs, July 15, 1998, at A1l. “The issues of violence against offenders, lack of ade-
quate education and mental health, of crowding and of poorly paid and poorly
trained staff are the norm rather than the exception.” Id. (quoting the President of
the National Juvenile Detention Association, which represents the heads of the na-
tion’s juvenile prisons).

1042 U.S.C. §8§ 1997-1997j (2000); see S. Rep. No. 96-416, at 2 (1979), as reprinted
in 1980 U.S.C.C.A.N. 787, 789; H.R. REp. No. 96-897, at 9 (1980) (Conf. Rep.), as
reprinted in 1980 U.S.C.C.A.N. 832, 833 (discussing the “barbaric treatment of . . .
juvenile prisoners”); 126 Cong. Rec. 10,781 (1980) (remarks of Rep. Railsback)
(“[M]any institutions in this country are no more than human warehouses. They

warehouse the young . . . .”); 125 Conag. Rec. 12,500 (1979) (remarks of Rep. Pep-
per) (“We found conditions of confinement in . . . juvenile detention centers so
deplorable that some of the most vocal critics . . . were the prison administrators

themselves.”).

Four Senators (Strom Thurmond of South Carolina, Paul Laxalt of Nevada, Thad
Cochran of Mississippi, and Alan Simpson of Wyoming) dissented from the Senate
Judiciary Committee report that recommended passage of CRIPA. See S. Rep. No.
96-416, at 44-45 (1980) as reprinted in 1980 U.S.C.C.A.N. at 825. The dissenters
argued that States were willing and capable of protecting their institutionalized citi-
zens, that “most Americans feel that the Federal bureaucracy is already too power-
ful,” and that Congress should not “increase the power of one of the most criticized
bureaucracies, the Justice Department, to interfere with State efforts.” Id. at 44, as
reprinted in 1980 U.S.C.C.A.N. at 826.

1142 U.S.C. § 1997(1)(B)(iv) (2000).

12 1d. § 1997a(a).

13 1d. § 14141.
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from any source, Justice Department personnel inspect a juvenile
facility with expert consultants in a variety of fields, including ju-
venile justice administration, mental health care, medicine, psy-
chology, and education. The Department’s report detailing
constitutional and statutory violations opens negotiations with
the state for corrective action, with the prospect of a federal en-
forcement lawsuit for violations left unremedied.

Beginning in the 1980s, the Justice Department has inspected
more than 100 juvenile correctional facilities nationwide, leading
to CRIPA agreements or consent decrees covering more than
thirty facilities where conditions had fallen below minimum con-
stitutional standards.'* Under Democratic and Republican ad-
ministrations alike, the Department has quickened the pace since
1994.

Using the Justice Department’s detailed reports concerning ju-
venile facilities that the Agency has inspected in the past decade,
Part I of this Article shows the abuse, neglect, and barbarity that
pass for delinquency treatment in too many states today. More
than a century after the creation of the nation’s first juvenile
court grounded in rehabilitative impulses, many states still main-
tain inhumane, thoroughly ineffective juvenile prisons that
neither rehabilitate children nor protect public safety. States
lock up status offenders and nonviolent youths who could be
treated more effectively in less expensive community-based alter-
native settings. Mentally ill and otherwise fragile children are
beaten by guards, physically and sexually assaulted by more vi-
cious youths while guards turn their backs, and left in fear for
their lives. Children are denied needed mental health and medi-
cal treatment, and deprived of education guaranteed to them by
state and federal law. Overcrowded prison cells are often little
more than roach-infested cages reeking of sewage and urine. Re-
cidivism rates frequently exceed fifty percent, compromising
public safety because most repeat juvenile offenders do not turn
to white collar crime. Instead they commit new violent crimes
against innocent victims whom a lower rate would spare.

One state—Missouri—maintains a juvenile corrections system
that has emerged as a national model of excellence against which

14 See Stephen H. Rosenbaum, Chief, Special Litig. Section, Civil Rights Div.,
U.S. Dep’t of Justice, Remarks at the Fourteenth Annual National Juvenile Correc-
tions and Detention Forum 2 (May 16, 1999) (transcript available at http:/
www.usdoj.gov/crt/split/documents/juvspeech.htm).
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other state systems are measured. After nine decades of frustra-
tion with large statewide juvenile reformatories, Missouri a quar-
ter century ago turned its back on the failed juvenile
incarceration model grounded in violence. Part II of this Article
describes Missouri’s innovative juvenile corrections system,
which employs highly trained professionals who provide youths
constant therapy and supervision in small community-based facil-
ities near their homes and other sources of community support.
With treatment rather than incarceration as the goal, Missouri
stresses individual accountability in “the least restrictive environ-
ment possible without compromising public safety.”'> The result
is a statewide juvenile recidivism rate among the lowest in the
nation, and at a cost per youth considerably lower than the
amounts spent by most other states.'® According to Paul
DeMuro, Pennsylvania’s former Chief of Youth Prisons, Missouri
is “the best model we have” for the correctional phases of juve-
nile justice.”

In 2001, the American Youth Policy Forum called Missouri a
“guiding light for reform,” and found that the state’s “unconven-
tional approach”—with its “emphasis on treatment and on least-

15 See IRA M. ScHwaRTZ & RusseLL K. VAN VLEET, CENTER FOR THE STUDY
OF YouTH PoLicy, INCARCERATING YOUTH: THE MINNESOTA AND MissoURrl Ex-
PERIENCES 10 (1996).

16 See RicHARD A. MENDEL, AM. YouTH PoLicy Forum, Less CosT, MORE
SAFETY: GUIDING LiGHTS FOrR REFORM IN JUVENILE JusTICE 11-13 (2001) [herein-
after MENDEL, LEss Cost, MORE SAFETY]; Dick Mendel, Small Is Beautiful: The
Missouri Division of Youth Services, 5 AbvoCasey 35-36 (2003) [hereinafter Men-
del, Small Is Beautiful], available at http://www.aecf.org/ publications/advocasey/
spring2003/small/small.htm.

17 See Jenifer Warren, Spare the Rod, Save the Child, L.A. TimEs, July 1, 2004, at
Al; see also MENDEL, LEss Cost, MORE SAFETY, supra note 16, at 14; Scott
Charton, Missouri: Juvenile Justice System Praised as Model for Nation, Miami
HEerALD, May 22, 2005, at 3A; Editorial, A Model for Juvenile Justice, TIMEs-Pica-
YUNE (New Orleans), Oct. 7, 2004, at 6 (“Missouri has become a model for juvenile-
justice reformers around the country, and it has earned its reputation.”); Editorial,
Show Me State Shows La. Plenty, SHREVEPORT TiMEs, Aug. 17, 2004, at 13A; Mat-
thew Franck, Juvenile Justice In Missouri Serves As Model For Nation, St. Louils
Post-DispaTcH, Oct. 5, 2003, at Al; Greg Garland, Potential Model For Maryland ,
BavLT. SuN, Dec. 13, 2004, at 1A (discussing Missouri DYS); Ayelish McGarvey, A
Culture of Caring, Am. ProspEcT, Sept. 1, 2005, at A12 (discussing leading experts
who praise Missouri DYS as “the finest state juvenile-corrections system in the coun-
try”); Laura Maggi, Rehabilitating Juvenile Justice: Louisiana Admits Its System For
Reforming Youthful Offenders Is Broken. Missouri May Have the Answers, TIMES
Picayune (New Orleans), Oct. 3, 2004, at 1; Karen de Sa, An Opportunity “To Be
Human”: Missouri’s Softer Approach Cheaper, More Effective, SAN JOSE MERCURY
NEws, Oct. 22, 2004, at 1A (same); Morning Edition: Missouri Juvenile Justice Sys-
tem Being Heralded As a Model (National Public Radio broadcast Aug. 21, 2001).
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restrictive care, rather than incarceration and punishment”—is
“far more successful and cost-effective” than the systems prevail-
ing in most other states.'® The report concluded that Missouri’s
approach “should be a model for the nation” because “[i]ts suc-
cess offers definitive proof that states can protect the public, re-
habilitate youth, and safeguard taxpayers far better if they
abandon incarceration as the core of their juvenile corrections
systems.”!”

Other respected juvenile justice organizations and foundations
echo this praise,”” and troubled states seeking a juvenile justice
compass regularly send delegations to Missouri to study its
blueprint for long overdue reform. “Missouri is a model we
would all love to replicate,” says the Director of the Maryland
Juvenile Justice Coalition as that state’s broken juvenile correc-
tions system gropes for solutions after years of unrestrained vio-
lence.?! “I could talk for half a day,” adds a Juvenile Justice

18 MENDEL, LEss Cost, MORE SAFETY, supra note 16, at 11.

19 See id. at 14. Massachusetts and Utah have also won attention for closing their
large training schools and moving to smaller facilities. See, e.g., JaAMEs C. HOWELL,
JUVENILE JUsTICE & YouTH VIOLENCE 19 (1997); BARRY KRISBERG & JAMES F.
AusTiN, REINVENTING JUVENILE JusTiCE 146-47 (1993); Ira M. SCHWARTZ,
(IN)JUSTICE FOR JUVENILES: RETHINKING THE BEST INTERESTS OF THE CHILD 51-55
(1989); Andrew Rutherford, The Dissolution of the Training Schools In Massachu-
setts, in THE CHILDREN OF ISHMAEL: CRITICAL PERSPECTIVES ON JUVENILE JUs-
TICE 515 (Barry Krisberg & James Austin eds., 1978).

20 See CTR. ON JUVENILE & CRIMINAL JUSTICE, REFORMING THE JUVENILE JUS-
TICE SYSTEM, available at http://www.cjcj.org/jjic/reforming.php (last visited Feb. 24,
2006) (calling Missouri a “model state” for its “well-developed system of commu-
nity-based residential and non-residential programs” of delinquency care and treat-
ment); Regina Akers, State Juvenile Agency Cited by National Group, Kan. City
STAR, Sept. 22, 1994, at C3 (discussing National Council on Crime and Delinquency
statement that Missouri “has become a national leader in juvenile corrections and
provides an excellent model for other states who desire to provide services based
upon the individual needs of the juvenile offender”); Douglas W. Nelson, Moving
Youth from Risk to Opportunity, Kibs Count (Annie E. Casey Foundation, Balt.,
Md.), June 2004, at 19, available at /databook/pdfs_e/essay_e.pdf (calling Missouri “a
national model in juvenile corrections,” and announcing a grant to enable the state
to demonstrate its program to other states).

21 See Dan Fesperman, Bill Would Downsize Juvenile Facilities, BaLt. SUN, Mar.
4,2004, at 5B (quoting Heather Ford, Director of the MJJC); see also Franck, supra
note 17, (Missouri’s confined youths “still have some light in their eyes . . . as op-
posed to our system, where the lights have been dimmed.” (quoting a Louisiana
state legislator who toured Missouri’s juvenile justice facilities)); Laura Maggi, Re-
habilitating Juvenile Justice, TIMES-PIcAYUNE (New Orleans), Oct. 3, 2004, at 1
(“The piece of Missouri that was so striking to me was the level of discourse be-
tween the kids and the staff . . . . While certainly the staff were adult authorities,
there was such an ease of interaction.” (quoting Simon Gonsoulin, head of the Loui-
siana Office of Youth Services)); Dick Mendel, Missouri’s Division of Youth Services
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Project of Louisiana leader, “and not convey how important it is
that we have a place like Missouri that we can look to.”*?

The time may be ripe for meaningful reform after the spate of
“get tough” legislation that drove juvenile justice policy in the
1990s. The nation’s violent juvenile crime rate has fallen steadily
since 1994, evidently diminishing immediate public pressure for
harsh punishment at the expense of rehabilitation. At the same
time, Justice Department activism under CRIPA has exposed the
infected underbelly of juvenile corrections and spurred calls for
reform. Part III of this Article provides a blueprint for reform by
drawing lessons from the states recently inspected by the Justice
Department, and also from Missouri’s experience in the past
generation.

I

THE JusticE DEPARTMENT’S REPORTS ON THE CONDITIONS OF
DELINQUENCY CONFINEMENT

A. Private Lawsuits Challenging Conditions of
Juvenile Confinement

In 1967, the Supreme Court conferred due process rights on
accused delinquents for the first time in In re Gault.>* The cele-
brated decision, which Solicitor General Rex E. Lee later called
“the charter of juvenile justice,” was grounded in recognition
that a reformatory or training school was “in all but name a peni-
tentiary or jail.”?* These juvenile facilities were “institution[s] of
confinement in which the child is incarcerated for a greater or
lesser time,” wrote Justice Abe Fortas for the Court.?

Acts as a National Model, CorRrRECTIONS TODAY 56, 56 (2004) (“The [Missouri] staff
... conveyed an attitude of continual support . . . and the kids were really respond-
ing to that. That’s the kind of environment we all want.” (quoting Maryland’s juve-
nile services secretary after touring Missouri juvenile justice facilities)); Mendel,
Small Is Beautiful, supra note 16, at 35 (“[T]he [Missouri] kids we met had definitely
gone through a process of change. They had a lot of new tools for coping when they
get out.” (quoting another Louisiana legislator)).

22 See Franck, supra note 17 (quoting David Utter, Juvenile Justice Project of
Louisiana).

23387 U.S. 1 (1967).

24 In Memoriam, Honorable Abe Fortas, 102 S. Ct. 17, 45 (1982); In re Gault, 387
U.S. at 61 (Black, J., concurring).

25 In re Gault, 387 U.S. at 27 (majority opinion) (The child’s “world becomes ‘a
building with whitewashed walls, regimented routine and institutional hours . . . .
Instead of mother and father and sisters and brothers and friends and classmates, his
world is peopled by guards, custodians, state employees, and ‘delinquents’ confined
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Gault energized children’s advocates in the 1970s to challenge
the squalid conditions of confinement prevalent in many of the
nation’s secure juvenile correctional institutions. Courts ordered
relief for conditions so harsh that they violated the Eighth
Amendment’s ban on cruel and unusual punishment.

In 1974, for example, a Texas federal district court ordered re-
medial measures at juvenile institutions rife with “widespread
physical and psychological brutality . . . so severe as to degrade
human dignity” and “be unacceptable to contemporary soci-
ety.”?¢ Brutality was “a regular occurrence . . . encouraged, by
those in authority.”?” The court pinpointed:

[T]he widespread practice of beating, slapping, kicking, and
otherwise physically abusing juveniles in the absence of any
exigent circumstances; . . . the placing of juveniles in solitary
confinement or other secured facilities, in the absence of
any . .. limitation on the duration and intensity of the confine-
ment . . . the performance of repetitive, nonfunctional, degrad-
ing and unnecessary tasks [and] [c]onfinement under
circumstances giving rise to a high probability of physical in-
jury to inmates.?®

The Texas federal court decried the “use of tear gas and other
chemical crowd-control devices in situations not posing an immi-
nent threat to human life or an imminent and substantial threat
to property.”® One youth was sprayed with tear gas while con-
fined to a cell, another while being held by two guards, and a
third while attempting to flee a beating.*®

An Indiana federal district court described a juvenile institu-
tion where youths suffered supervised beatings with a thick
board for violating institutional rules; where the nurse injected
excited youths with tranquilizing drugs in the absence of medical
staff to monitor potentially serious medical side effects; and
where youths were placed in solitary confinement in nine-by-
twelve-foot locked cells on any staff member’s request for as
much as half a year, without education or recreation and with

with him for anything from waywardness to rape and homicide.”) (citations and
footnotes omitted).

26 Morales v. Turman, 383 F. Supp. 53, 77 (E.D. Tex. 1974), rev’d on other
grounds, 535 F.2d 864 (5th Cir. 1976), rev’d, 430 U.S. 322 (1977).

27]d. at 73.

28]d. at 77.

29 1d.

30 1d. at 74.
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only sporadic contact with treatment staff.?!

A Rhode Island federal district court described a juvenile cor-
rections institution that maintained a dark, cold solitary confine-
ment room where boys were held for as long as a week, wearing
only their underwear, and without toilet paper, sheets, blankets,
or changes of clothes.® Another suit successfully challenged
Louisiana’s practice of sending hundreds of retarded, disturbed,
neglected, abandoned, and otherwise dependent children to out-
of-state residential facilities, where they were physically abused,
handcuffed, beaten, chained, tied up, held in cages, and
overmedicated with psychotropic drugs.*

Lawsuits successfully challenging the abusive conditions of ju-
venile confinement continued into the 1990s.3* In 1995, a South
Carolina federal district court held that conditions in the state’s
juvenile corrections facilities violated the youths’ substantive due
process rights to reasonably safe conditions of confinement.?
Staff indiscriminately used potent tear gas on the youths “on a
fairly regular basis,” even when no danger existed to staff or
others.** Food frequently was infested with cockroaches and
other foreign matter.>” The State had not adequately identified
youths who needed special education and in some instances had
not formulated individual education plans for identified youths.?®
Medical resources at the juvenile prisons were “stretched to the
limit,” plagued by shortages that risked the youths’ health.?* The
State’s Division of Youth Services Commissioner admitted that
the Agency was “the dumping ground. The kids come here after
society has given up on them.”*

31 See Nelson v. Heyne, 355 F. Supp. 451, 454-58 (N.D. Ind. 1972).

32 Training Sch. v. Affleck, 346 F. Supp. 1354, 1358-62 (D.R.L. 1972).

33 See Gary W. v. Stewart, No. 74-2412 (E.D. La., filed July 26, 1976); S. Rep. No.
96-416, at 2 (1979), as reprinted in 1980 U.S.C.C.A.N. 787, 792-93; see also Lollis v.
N.Y. State Dep’t of Soc. Servs., 322 F. Supp. 473, 482 (S.D.N.Y. 1970), modified on
other grounds, 328 F. Supp. 1115 (S.D.N.Y. 1971) (granting temporary injunction on
the ground that defendant agency violated the Eighth Amendment Cruel and Unu-
sual Punishment Clause by confining a fourteen-year-old girl in a stripped room in
night clothes with no recreational facilities or reading matter for two weeks).

34 See, e.g., SCHWARTZ, supra note 19, at 11-15; Barry Krisberg et al., The Water-
shed of Juvenile Justice Reform, 32 CRIME & DELINQ. 5, 31 (1986).

35 See Alexander S. v. Boyd, 876 F. Supp. 773 (D.S.C. 1995).

36 Id. at 785-86.

371d. at 7817.

38 Id. at 788.

39 1d. at 788-89.

40 See Editorial, S.C. Youth Facilities Plagued by Violence, HERaLD (Rock Hill,
S.C.), Mar. 22, 1992, at 7A. Problems continued to plague South Carolina Depart-
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B. Justice Department Challenges Under the Civil Rights of
Institutionalized Persons Act

Private lawsuits continue, but the Justice Department’s CRIPA
inspections have assumed center stage in the past decade.*! The
Department’s reports concerning inspected juvenile prisons are
in the nature of allegations before trial or settlement, but the De-
partment’s findings have usually recited conditions that the me-
dia and children’s advocates had widely reported, and that
authorities had knowingly ignored, for years. In some states, fed-
eral courts had ordered corrective action as much as a quarter

ment of Juvenile Justice facilities for several years. In 2001, the three-member panel
overseeing implementation of the court order concluded that many confined youths
were still living in dangerous conditions. See Rick Brundrett, Juvenile Prisons Not
Safe, Panel Says, THE STATE (Columbia, S.C.), Dec. 13, 2001, at A1l. Other reports
surfaced stating that the State paid $1.1 million between 2000 and 2002 to settle nine
claims and lawsuits alleging that children as young as ten had been sexually as-
saulted by other youths in state confinement, DJJ was underreporting assaults, and
DJJ had not tracked its recidivism rate for more than seven years. See Op-Ed, More
Criticism Leveled at DJJ, GREENVILLE NEws (S.C.), Apr. 29, 2002, at 4A. A ten-
year-old boy was raped by two male cellmates after he was incarcerated for refusing
to allow a teacher to search his bookbag for another student’s money. See Bob
McAlister, Role Models, New Ideas Can Help Kids At Risk, THE STaTE (Columbia,
S.C.), Apr. 17, 2002, at A17; Assaults on Juveniles Cost State $1 Million, THE STATE
(Columbia, S.C.), Mar. 1, 2002, at B3. In 2002, eleven youths sued the state prison
system for nearly $27 million, alleging that prison officials negligently failed to pro-
tect them from physical or sexual assault by guards and other youths. See Rick
Brundrett, Suit Targets Juvenile Prison System, THE STATE (Columbia, S.C.), June
19, 2002, at B1. In May of 2002, the federal judge overseeing the state juvenile
prison system declined to lift the 1995 order, citing improvements but stating that
DJJ appeared to be “stagnant and perhaps backsliding” in its efforts to stop assaults
in the prisons. Id.

In late 2003, the federal district court lifted its 1995 order and ended judicial over-
sight of South Carolina juvenile detention facilities, citing significant improvements
made by DJJ that year and the parties’ agreement on future reforms in security,
programming, and treatment standards. See Rick Brundrett, Juvenile Justice Re-
forms Satisfy Court, THE STATE (Columbia, S.C.), Dec. 11, 2003, at Al.

41 See, e.g., KL.W. v. James, No. 2:04-CV-149BN (S.D. Miss., filed Apr. 13, 2004);
Complaint, James, supra; Plaintiffs’ Memorandum of Law In Support of Motion For
Immediate Preliminary Injunction, James, supra (involving a suit filed on behalf of a
developmentally disabled fourteen-year-old incarcerated in Mississippi’s Columbia
Training School—reportedly after a youth court hearing that lasted approximately
five minutes—for stealing a cell phone belonging to his school; suit alleges that the
State unconstitutionally denies access to counsel to youths seeking redress for beat-
ings, violence, and other constitutional violations). All of these documents can be
viewed at http:/www.splcenter.org/legal/docket/files.jsp?cdrID=46. See also Sewell
Chan, Judge Holds D.C. in Contempt Over Care of Juvenile Offenders, WasH. PosT,
June 20, 2003, at B4 (describing class action suit filed in 1985 and settled a year later
in which court held D.C. government in contempt and imposed daily fines for failing
to improve services at youth detention center).
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century earlier, only to have the governor and legislature turn
deaf ears. Most of the inspected states have acknowledged the
accuracy of the Department’s findings.

The Justice Department’s CRIPA inspections doubtlessly focus
on states the Agency deems most troubling, but the sheer volume
of states inspected so recently in such a short period suggests that
the Department has only scratched the surface. Reinforcing this
impression are documented reports of wretched conditions of ju-
venile confinement in states not yet inspected. Florida and Cali-
fornia are two of these states.

In early 2004, the Orlando Sentinel found 661 confirmed cases
of abuse or neglect since 1994 in Florida juvenile lockups oper-
ated by the State or by private contractors.*> Records showed
that guards hit confined youths, threw them against walls, and
twisted their arms until they snapped.*® At least six boys had
died from abuse or neglect by guards at Florida juvenile deten-
tion facilities, including a seventeen-year-old who died in 2003
from a ruptured appendix after crying in pain for three days and
begging for care.** An angry legislator charged that “dogs are
treated better than” the boy, who was in detention while await-
ing a bed at a school for troubled teens.*

Eighty youths attempted suicide in Florida juvenile detention
facilities in the first six months of 2004 alone, leading some chil-
dren’s advocates to worry that the facilities overmedicated teens
with antidepressants and other mental health drugs that the fed-
eral Food and Drug Administration warns might induce suicidal
tendencies if administered to children without monitoring.*¢
One Florida juvenile court judge reported that some youths who
appeared in his courtroom after being drugged in confinement

42 Rene Stutzman, 661 Kids Abused in Juvenile Centers, SUN-SENTINEL (Fort Lau-
derdale, Fla.), Apr. 13, 2004, at 1A.

43 See Megan O’Matz, Young Offenders’ Antidepressant Use Draws Concern After
an ADA Warning About Suicides, Some Fear Overmedication in the Juvenile-Justice
System, ORLANDO SENTINEL, June 22, 2004, at BS5.

44 See Marc Caputo, State Fires Officer in Rape Case, Miamt HEraLD, Oct. 21,
2005, at Al; Editorial, Keep Them Safe, supra note 2; Carol Marbin Miller, Cameras
Don’t Record Boy’s Death, Miam1 HERALD, Dec. 1, 2003, at 1B; Stutzman, Abuse of
Young Offenders, supra note 2; see also supra text accompanying note 2.

45 See Caputo, supra note 44; Carol Marbin Miller, Juvenile’s Death Ends Hospi-
tal’s Contract, Miami HERALD, June 28, 2003, at 1B.

46 See, e.g., Anna Wilde Mathews, FDA Revisits Issue of Antidepressants for
Youths, WaLL St. J., Aug. 5, 2004, at A1l (reporting new FDA analysis of clinical-
trial date that showed evidence of a link between antidepressant drugs and suicidal
tendencies among young people).
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appeared “sort of in a semicoma.”*’

In late 2005, a seventeen-year-old convicted male sex offender
confined in a Tallahassee juvenile detention center was charged
with raping a severely retarded fifteen-year-old inmate who had
an 1Q of thirty-two and the mental capacity of a toddler. Ac-
cording to reports from local police and the State Department of
Juvenile Justice, guards had assigned the sex offender to bathe
the victim and change his diaper.*®

The core question was not the propriety of assigning a con-
victed sex offender to bathe a severely disabled inmate, but the
reason why the State had put the victim in lockup in the first
place. The victim’s crime? “Battery on an elderly person” be-
cause, after his mother died and left him an orphan, he had been
violent toward his elderly grandmother who was too frail to care
for him.** A frustrated judge had ordered the disabled victim
detained only after the State Department of Children and Fami-
lies and the Agency for Persons with Disabilities each said that
they had no room for him in a group home.*°

On January 6, 2006, a fourteen-year-old boy died less than a
day after suffering a savage half-hour beating inflicted by guards
at Florida’s Bay County boot camp. The guards had found the
boy “uncooperative” barely three hours after he was admitted
for taking his grandmother’s car for a joyride.’' After running
several laps on the boot camp track under the guards’ instruc-
tions, he fell to the ground complaining of shortness of breath.>?
A video camera captured seven to nine guards kneeing, choking,

47 See O’Matz, supra note 43.

48 See Brendan Farrington, Rape Charges Filed Against Teen, BRADENTON HER-
AaLp (Fla.), Oct. 21, 2005, at 8.

49 Id.

50 1d.; Caputo, supra note 44; Editorial, Detention Center Inmate Is Victim of Cal-
lous System, Miam1 HERALD, Oct. 21, 2005, at A22; Carol Marbin Miller, State Put
Disabled Boy In Sex Offender’s Care, Miam1 HERALD, Oct. 20, 2005, at 1A.

51 See, e.g., Elisa Cramer, Out of Savage Beating, Awareness? , PALm BEAcH PosT
(Fla.), Feb. 24, 2006, at 22A; Alex Leary & Joni James, Boot Camp Rules Likely to
Cut Pain, Raise Safety, St. PETERSBURG TiMmEs (Fla.), Feb. 24, 2006, at 1B; Carol
Marbin Miller, Hours After Entering Camp, Panhandle 14-Year-Old Dies, Miami
HEeRrALD, Jan 7, 2006, at 1B; Jay Weaver, Boot Camp Death, Miam1 HERALD, Mar.
5, 2006, at B1; Legislature Should Pull Financial Plug on Boot Camps, Miami HER-
ALD, Jan. 12, 2006, at A22.

52 See, e.g., Cramer, supra note 51; Carol Marbin Miller, Camp Manual Limits
Use of Force, Miami HERALD, Mar. 2, 2006, at Al [hereinafter Miller, Camp Man-
ual]; Carol Marbin Miller, Guards Detail Youth’s Final Minutes, Miam1 HERALD,
Mar. 10, 2006, at A1l [hereinafter Miller, Guards Detail].
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punching and slamming the limp, nonresistant boy to the ground
while applying painful “pressure points” to his neck and head.>?
Unable to fend off the blows, the boy tried rising to his feet at
least thirteen times—sometimes with the guards’ help—but each
time he fell back to the ground.>* Several times the guards ap-
peared to shove ammonia in the boy’s face in attempts to revive
him.>> A boot camp nurse stationed just a few feet away watched
the beating before the boy’s nearly lifeless body was removed to
the hospital on a gurney.>®

One state legislator called the videotaped beating “‘the most
heinous treatment of a human being’ he’d ever seen.””” Two leg-
islators charged that the boy had been “flung around like a rag
doll.”*® Other legislators likened the beating to “torture™* at a
“death camp.”® “[A] mugging couched in euphemisms,” con-
curred a retired Miami juvenile court judge.®® The Miami Herald
called the beating “cold-blooded violence.”®* “There can be no
good reason,” the Herald continued, “why a healthy, athletic 14-
year-old boy should enter a state-sponsored boot camp and end
up on a stretcher fighting for his life three hours later.”®3

Charges of cover-up immediately clouded the aftermath of the
fatal Bay County boot camp beating.** For one thing, the State
refused to release the videotape of the beating until the Miami

(153

53 See, e.g., Carl Hiassen, Autopsy: At Least Doc Got Gender Right, Miam1 HER-
ALD, Mar. 5, 2006, at 1L; Miller, Camp Manual, supra note 52; Assess Boot Camps:
Teen’s Death Calls for Juvenile Detention Study, BRADENTON HERALD (Fla.), Feb.
24, 2006, at 10C.

54 See Assess Boot Camps, supra note 53.

55 See, e.g., Marc Caputo & Carol Marbin Miller, State: No More Roughing Up
Kids at Boot Camps, Miam1 HErRALD, Feb. 24, 2006, available at 2006 WLNR
3177599.

56 See, e.g., Editorial, Suspension Needed Until State Probe Is Completed, Miamt
HEerALD, Mar. 8, 2006, at 20A; Melissa Nelson, NAACP Calls For Arrests of Boot
Camp Guards, BRADENTON HERALD, Feb. 26, 2006, at 7C; Assess Boot Camps,
supra note 53.

57 Cramer, supra note 51.

S8 Id.

59 See, e.g., Miller, Camp Manual, supra note 52.

60 See Frederica S. Wilson, Letter to the Editor, Courageous Coverage, Miami
HERrRALD, Mar. 10, 2006, at 22A.

61 Miller, Guards Detail, supra note 52 (quoting retired juvenile court judge Tom
Petersen).

62 Editorial, Perform New Autopsy on Beating Victim, Miamt HERALD, Feb. 22,
2006, at 22A.

63 Editorial, When a Child Dies, Discipline has Failed, Miami HERALD, Jan. 12,
2006, at 22A.

64 See, e.g., Cramer, supra note 51.



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 14 6-APR-06 12:13

1014 OREGON LAW REVIEW [Vol. 84, 2005]

Herald and CNN sued the Florida Department of Law Enforce-
ment for its release.®> The dead boy’s body was removed from
the hospital in one county and delivered to the boot camp’s
county for autopsy, a step that even the latter county’s medical
examiner found “highly unusual.”*® The medical examiner in the
boot camp’s county conducted an autopsy without watching the
videotape of the beating.®” He determined that the boy had died
of “natural causes” from a previously undiagnosed sickle cell
trait, and not from the beating, a conclusion that numerous medi-
cal experts called unlikely. The medical examiner had reportedly
mishandled earlier autopsies, including one in which he de-
scribed the condition of organs that surgeons had previously re-
moved from the examinee’s body, and another in which he
described the condition of a nonexistent prostate gland and testi-
cles on a female.®®

A second autopsy of the boy beaten at the Bay County boot
camp, performed at the insistence of his family and civil rights
groups, was conducted on March 13, 2006.%° The autopsy deter-
mined that the boy indeed had not died of a sickle cell trait or
other natural cause.”” Dr. Michael Baden, the nationally known
former medical examiner, was present at the second autopsy and
said afterwards that the boy died “‘of what you see in the video-
tape,” . . . calling the youth ‘almost a ragdoll’ as guards beat
him.””! As this Article is prepared for press, federal authorities
are investigating whether the relentless beating violated the boy’s
civil rights.”

A state legislator and former juvenile court prosecutor charged
that the fatal Bay County boot camp beating stemmed from “un-

65 See, e.g., Hiassen, supra note 53; Too Many Questions Still Cloud Boot-Camp
Death, Miamt HERALD, Feb. 22, 2006, A22.

66 See, e.g., Hiassen, supra note 53; Marc Caputo, Autopsy Finding on Boy ‘Sur-
prises’ State Doctor, Miam1 HERALD, Feb. 24, 2006, at 1B; Too Many Questions Still
Cloud Boot-Camp Death, supra note 65 (noting that the medical examiner later
denied making the statement).

67 See, e.g., Hiassen, supra note 53.

68 See, e.g., Carol Marbin Miller & Marc Caputo, Troubled Boot Camp to Close,
Miami HErALD, Feb. 22, 2006, at 1A; Hiassen, supra note 53.

69 See, e.g., Phil Long, Boy’s 2nd Autopsy a ‘Search for Truth,” Miami HERALD,
Mar. 14, 2006, at Al.

70 Kevin Graham, Teen ‘Did Not Die from Sickle Trait, ORLANDO SENTINEL,
Mar. 15, 2006, at Al.

71 [d.

72 Boot Camp Death Not Natural, Second Autopsy Finds, CNN.com, Mar. 14,
2006, http://www.cnn.com/2006/LAW/03/14/bootcamp.death/index.html.
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supervised guards who are poorly trained.””® The problem is not

limited to Florida’s boot camps. About ninety percent of the
state’s juvenile detention facilities are run by private contractors,
which pay guards and counselors an average of only $8.36 per
hour or $17,398 a year, barely above the federal poverty level if
the guard or counselor has a family.”* Some fully employed
guards and counselors qualify for public assistance for them-
selves and their families.”> This stingy pay scale has staffed the
private facilities with inexperienced, poorly trained staff mem-
bers ready to quit at the first offer of a more livable wage. Resi-
dential direct care staff in Florida juvenile facilities turns over at
a statewide rate of about fifty-five percent annually.”® The re-
sumes of staff members recently hired by private juvenile justice
contractors showed “training” that included jobs at a donut shop,
a turnpike toll booth, and a grocery store.”’

In 2003, the Miami Herald reported that Florida Department
of Juvenile Justice workers and supervisors included about 350
ex-felons and persons with arrest records, including four superin-
tendents and four assistant superintendents of juvenile detention
facilities.”® The offenses ranged from child abuse and burglary to
assault and weapons violations.” For years, the State and private
contractors have also hired juvenile prison guards previously
fired for punching, choking, tackling, head-butting, or having sex
with teens under their care in other juvenile facilities.® The

73 Miller, Camp Manual, supra note 52.

74 Kathleen Chapman, Guards’ Low Pay: A Burden on Juvenile System, Some
Say, PaLm BeacH Post, Feb. 7, 2005, at 1A.

75 See  OFFICE OF PROGRAM PoLicy ANALYSIs & GOV'T ACCOUNTABILITY,
QUALIFICATION, SCREENING, SALARIES AND TRAINING AFFECT QUALITY AND
TurRNOVER OF JUVENILE JusTiCE EMPLOYEES 5 (2005), available at http:/
www.oppaga.state.fl.us/reports/pdf/0546rpt.pdf. The private providers assert that
low salaries stem from the State’s unwillingness to pay the providers more adequate
per diems. Id. at 6.

76 Id.

77 See Chapman, supra note 74; Tom Lyons, Private Juvenile Jails Cut Costs by Not
Being Picky About Who Is Hired, SArRasoTa HERALD Tris. (Fla.), Dec. 7, 2004, at
1; Op-Ed, Update Juvenile Justice With Scrutiny of Hiring, PaALm BEacH PosT (Fla.),
Dec. 11, 2004, at 10A.

78 Carol Marbin Miller, Hundreds With Rap Sheets Work for Prisoner Agency,
Miamr HERALD, Dec. 4, 2003, at 1B.

79 Id.; see also Editorial, Policing the Guardians of Juvenile Offenders, Miami
HEerALD, Dec. 7, 2004, at 4L. In 2005, the legislature passed a bill requiring continu-
ous arrest checks of current juvenile justice employees. See OFFICE OF PROGRAM
PoLicy ANaLYsIsS & GOV'T ACCOUNTABILITY, supra note 75, at 5.

80 See Kathleen Chapman & William M. Hartnett, Revolving Door for Fired
Workers, Paim BeacH Post (Fla.), Dec. 5, 2004, at 1A.
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Palm Beach Post hit the mark: “[I]t’s hard to rehabilitate boys
and girls using people who need rehabilitation themselves.”®!

Also still beyond Justice Department inspection and report is
the California Division of Juvenile Justice, which until 2005 was
known as the California Youth Authority (CYA). The newly
renamed Division, which is overseen by the State Department of
Corrections and Rehabilitation,®* operates large prisons for
youths between thirteen and twenty-five who as juveniles com-
mitted the most serious felonies, such as rape or murder.®> A
federal judge has threatened to place California’s juvenile pris-
ons under federal receivership.®* The Los Angeles Times calls
these prisons “irredeemable rathole[s],”®> “modern-day Bed-
lams,”®® and “junkyard[s] for young lives.”®” The San Jose Mer-
cury News says that if the purpose of California’s system “were
to take teenage troublemakers and turn them into career

81 Update Juvenile Justice with Scrutiny of Hiring, supra note 77.

82 See California Department of Corrections and Rehabilitation, http:/
www.cdcr.ca.gov/DivisionsBoards/index.html (last visited Mar. 13, 2006).

83 California organizes delinquency services at both the state and local levels. See
NAT’L CTR. FOR JUVENILE JUSTICE, STATE JUVENILE JUSTICE PROFILES: CALIFOR-
NIA (2004), available at http://www.ncjj.org/stateprofiles/CA06.asp?state+CA.
06asp&topic=. County probation departments administer detention, delinquency in-
take screening, predisposition investigation, and probation supervision. See id. The
California Youth Authority administers the state’s delinquency institutions and pa-
rolee supervision. See id. On April 9, 2003, the Justice Department reported on the
three juvenile halls operated by Los Angeles County. Letter from Ralph F. Boyd,
Jr., Assistant Att'y Gen., to Yvonne B. Burke, Chair, L.A. County Bd. of Supervi-
sors (Apr. 9, 2003), available at http://www.usdoj.gov/crt/split/documents/
la_county_juvenile_findlet.pdf. The Department found that youths confined in the
juvenile halls suffered harm or the risk of serious harm from deficiencies in the facil-
ities’ medical and mental health care, sanitation, use of chemical spray, and insuffi-
cient protective measures. Id. The Department also found failure to provide proper
rehabilitation, education, opportunities to use the telephone and participate in relig-
ious programming, insufficient provision of translation services for Limited English
Proficient (LEP) youths, and an ineffective grievance system. See id.; CAL. LEGIs-
LATIVE ANALYST’S OFFICE, A REVIEW OF THE CALIFORNIA YOUTH AUTHORITY’S
INFRASTRUCTURE  (2004), available at http://www.lao.ca.gov/2004/cya/
052504 _cya.htm. See generally EbwarRD HuMESs, No MATTER How Loup I SHouT:
A YEeAR IN THE Lire oF JUVENILE CoURT (1996).

84 See, e.g., Maura Dolan, Prison Takeover Threat Called Real, L.A. TimEs, July
22, 2004, at B1; Editorial, State Prisons’ Revolving Door; Judge’s Last-Chance De-
mand, L.A. TimEs, July 23, 2004, at B12.

85 Editorial, State Prisons’ Revolving Door; An Education in Brutality, L.A.
TmvEs, Feb. 19, 2004, at B12.

86 [d.

87 State Prisons’ Revolving Door; Judge’s Last-Chance Demand, supra note 84;
Editorial, A Junkyard for Young Lives, L.A. TimMEs, Feb. 4, 2004, at B12.
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criminals, it would be a national model.”®® “Kids are treated like
animals.”®’

In 2000, California’s Inspector General admitted that “it would
be impossible to overstate the problem” of brutality, sexual mis-
conduct, and other abuses in the state’s juvenile prisons.”® He
found that many mentally ill youths were held in lockup units
because the CYA lacked more appropriate treatment and hous-
ing alternatives.”’ About ten percent of youths in some juvenile
prisons, including mentally ill or suicidal youths, were confined
to their rooms twenty-three hours a day for months, sometimes
spending the other hour locked in wrist or leg shackles.”?> Some
of these youths spent the final hour each day locked in steel-
mesh cages too small to permit standing up or turning around.”

A few years after a public report forced CYA guards to use
chemicals rather than rubber bullets against confined youths,**
California’s Inspector General documented guards’ dangerous
and potentially fatal use of high-powered weapons that delivered
chemical agents.”> These weapons and chemicals were designed
to quell riots in large prison yards, but guards risked asphyxiating
youths by spraying them in living quarters and other confined but
secure areas.”® The Inspector General also found that youths
sometimes suffered severe skin burns and other chemical-in-
duced injuries because they were denied timely access to first aid
or showers after being sprayed.®’

Between 1996 and 2004, fifteen youths committed suicide in

88 See Editorial, Troubled Teenagers Need a Second Chance, SAN JOSE MERCURY
NEws, Oct. 22, 2004, available at http://www.mercurynews.com/mld/ mercurynews/
news/special_packages/cya/9985325.htm.

89 Editorial, More Than New Name, ConTRA Costa Times (Walnut Creek, Cal.),
Aug. 1, 2005, at F4.

90 See Carl Ingram, Probe Paints State Youth Authority as a System in Chaos, L.A.
Tmves, May 17, 2000, at A21; Evelyn Nieves, Youth Prisons in California Stay Abu-
sive, Suit Contends, N.Y. TimEs, Jan. 26, 2002, at A10.

91 See BARRY KRISBERG, GENERAL CORRECTIONS REVIEW OF THE CALIFORNIA
YoutH AurtHORITY 51 (2003), available at http://www.nccd crec.org/nccd/pubs/
cya_report_2003.pdf.

92 Id.

93 Id. at 51, 59. In 2004, the CYA Director announced that the Agency would end
the practice of twenty-three-hour-a-day isolation. See, e.g., Jenifer Warren, Youth
Prisons to Stop Use of Extended Isolation, L.A. TiMEs, Aug. 5, 2004, at B1.

94 See A Junkyard For Young Lives, supra note 87.

95 KRISBERG, supra note 91, at 30.

96 Id.

97 Id. at 30, 50.
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California Youth Authority institutions.”® Between 2000 and
2004, another 165 attempted suicide.”” The most recent suicides
occurred in early 2004, when two teens hanged themselves with
bed sheets in their isolation cell.'® In early 2003, a CYA guard
was videotaped allowing his police dog to attack a youth who was
lying on the floor, following orders, and not resisting.'” In an
unrelated incident, two CYA guards were videotaped beating
one youth in the head after the youth lay face down on the floor,
and then repeatedly kicking another youth and punching him
twenty-eight times in the head.'* A third guard sprayed the two
prone youths with a chemical agent, and another fired rounds
from a gun that shot balls of pepper spray.!®?

A few weeks after the 2003 suicides, national experts commis-
sioned by the State underscored the deplorable conditions al-
ready revealed by the Inspector General and the media in
California youth prisons. Echoing findings of another study com-
pleted nearly two decades earlier, National Council on Crime
and Delinquency President Barry Krisberg called California’s
youth prison system “a very dangerous place” marked by “an in-
tense climate of fear.”'® Some incarcerated youths were so
scared for their lives that they feigned mental illness so that they
would be placed in special housing away from the general popu-
lation.'®> “[T]he effort to survive,” the Los Angeles Times con-
cluded, “overshadows hope for rehabilitation.”!%

98 See Warren, supra note 17.

99 See Jenifer Warren, Youth Prison System Unsafe, Unhealthful, Reports Find,
L.A. Times, Feb. 3, 2004, at B1.

100 [d.; see Paul Payne, Juvenile Justice Official Urges County to Drop CYA,
PrEss DEMoOCRAT (Santa Rosa, Cal.), May 1, 2004, at A1; Jenifer Warren, Attack By
Prison Dog Revealed, L.A. TiMES, May 7, 2004, at B1.

101 See CYA Wants Charges Filed in Dog Attack, MONTEREY COUNTY HERALD
(Cal.), May 8, 2004; Warren, supra note 100.

102 See Kim Vo, Protesters Confront Attorney General in CYA Case, SAN JOSE
MEercurY NEws, May 13, 2004, at 1B.

103 See id.; Jenifer Warren & Tim Reiterman, No Charges In Videotaped Beating
Case, L.A. TiMEs, Apr. 24, 2004, at B6. The state Attorney General acknowledged
that the two guards used excessive force but refused to prosecute because he said it
would be “damn near impossible” to get a conviction for beating inmates who had
criminal records, started the fight, and suffered no discernible injuries. See Edito-
rial, Just Look the Other Way, S.F. CHRON., Apr. 29, 2004, at B8. The CYA later
fired the guards. See Brandon Bailey, 6 Guards Fired In Inmate Beatings, SAN JOSE
MERCURY NEws, Sept. 24, 2004, at 1A.

104 See KRISBERG, supra note 91, at 18, 23.

105 See id. at 28.

106 See Jenifer Warren et al., A Daily Lesson In Violence and Despair, L.A.
TmmEs, Feb. 17, 2004, at Al.
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In 2004, the CYA’s new Director called the scathing indepen-
dent report “substantially correct,”'” and the Corrections Inde-
pendent Review Panel appointed by the Governor cited recent
incidents of “unjustifiable use of force.”'® By that time, the un-
stemmed violence had led some California counties to stop com-
mitting young offenders to the state’s juvenile prisons
altogether.'?”

The CYA'’s systemic problems have transcended unrestrained
violence and a recidivism rate that hovers around seventy-five
percent.''? In 1997, the CYA permitted Stanford University to
test a powerful psychiatric drug for two months on sixty-one
youths between the ages of fourteen and eighteen, an experiment
that the Agency later believed violated state law.''* The 2003
expert report found that despite some progress in improving

107 See John M. Broder, Dismal California Prisons Hold Juvenile Offenders, N.Y.
TimEs, Feb. 15, 2004, at 18.

108 See CAL. PERFORMANCE REVIEW, CORR. INDEP. REVIEW PANEL, EXECUTIVE
SUMMARY (2004), available at http://www.report.cpr.ca.gov/indrpt/ corr/execsum/ex-
ecsumm.htm; Editorial, Rehab—For the CYA Changing the Brutal Culture Will Re-
quire Money, Legislation and a Commitment by Prison Guards, SAN JOSE MERCURY
NEws, Aug. 4, 2001, at 10B. In late 2004, a San Jose Mercury News series reported
that California juvenile prisons are dominated by gangs and fear, emotionally ill
youths receive little treatment, and education was sporadic because of teacher
shortages and security concerns. See Brandon Bailey, How It’s Done Elsewhere:
Other States Have Longer School Days, Keep Better Records, SAN JOSE MERCURY
NEws, Oct. 18, 2004, at 14A; Brandon Bailey, Learning Is a Low Priority: Concern
over Absenteeism, Violence, Teacher Shortage Keep Inmates Out of Class, SAN JOSE
MEeRrcURY NEws, Oct. 18, 2004, at 1A; Brandon Bailey, Sentences in Limbo: Many
Youths Serve Longer than Adults Waiting to Learn their Fates, SAN JOSE MERCURY
NEews, Oct. 20, 2004, at 1A; Brandon Bailey & Griff Palmer, High Rearrest Rate:
Three-Fourths of Wards Released Over 13 Years Held on New Charges, SAN JOSE
MERrcURY NEws, Oct. 17,2004, at 1A; Karen de Sa, Spotlight on Solutions: Journals
a Building Block, SAN JosE MERCURY NEws, Oct. 22, 2004, at 15A; Karen de Sa,
Left Adrift on Parole: Overburdened System and Little Help Leave Many Struggling
to Start Over, SAN Jose MERCURY NEws, Oct. 21, 2004, at 1A; Karen de Sa, Spot-
light on Solutions: Turning to Mentors, SAN JOSE MERCURY NEws, Oct. 21, 2004, at
19A; Karen de Sa, A Failure to Deliver Treatment, for Mentally Ill Inmates, Few
Programs and Little Expertise, SAN JosE MERCURY NEws, Oct. 19, 2004, at 1A;
Karen de Sa & Brandon Bailey, Where Hope Is Locked Away: Chances to Aid
Young Inmates Slip Away Amid Punitive Climate of Fear, Violence, SAN JOSE MER-
cury NEws, Oct. 17, 2004, at 1A.

109 See Lee Romney, S.F. to Seek Alternative to State’s Youth Prisons, L.A. TIMEs,
Oct. 23, 2004, at B6 (reporting San Francisco mayor’s desire to stop sending youths
to CYA facilities within two years because the CYA “is no place to send our
children”).

110 See Bailey & Palmer, supra note 108.

111 See Tracy Weber, 1997 Drug Test on Teenage Inmates Probed, L.A. TIMES,
Aug. 16, 1999, at Al.
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mental health services, the CYA still overmedicated or ignored
youths who needed mental health treatment and medical care.!!?
CYA mental health programs were in complete disarray, and
“[t]he vast majority of youths who have mental health needs are
made worse instead of improved by the correctional environ-
ment.”'3 Mentally ill youths in solitary confinement were often
fed “blender meals,” consisting of a pulverized bologna sand-
wich, apple, and milk fed by straw through a slit in the cell
door.'*

In 2004, California settled a class action lawsuit brought by a
woman who alleged that her mentally ill nephew had been
locked in a filthy CYA isolation cell twenty-three hours a day for
seven months.'”® The consent decree anticipated reforms in liv-
ing conditions, medical and mental health care, education and
rehabilitation programs, and in use-of-force policies at CYA fa-
cilities.''® The decree, however, did not guarantee funding or re-
quire the State to take the expensive step of replacing the
existing huge juvenile prisons with smaller regional facilities
based on the Missouri model, even though leading juvenile jus-
tice experts deem such facilities essential to any meaningful re-
form.'"” A post-decree agreement provided for confining youths
in smaller groups with more counseling, a measure a smaller
statewide juvenile inmate population makes possible without
closing any existing large congregate prisons.''®

The Los Angeles Times presciently warned of storm clouds
ahead, saying that the class action settlement “uses all the right
words. It calls for noble-sounding reforms . . . . That might gen-
erate more excitement if not for the long history in California of

112 See MicHAEL Puisis & MADIE LAMARRE, REViEw oF HEALTH CARE SER-
VICES IN THE CALIFORNIA YOUTH AUTHORITY (CYA) 6 (2003), available at http://
www.prisonlaw.com/pdfs/CYA2.pdf; Eric W. TRuPIN & RAYMOND PATTERSON,
REPORT OF FINDINGS OF MENTAL HEALTH AND SUBSTANCE ABUSE TREATMENT
SERVICES TO YOUTH IN CALIFORNIA YOUTH AUTHORITY FAcILITIES 3, 17 (2003),
available at .

113 See TRUPIN & PATTERSON, supra note 112, at 17.

114 See Broder, supra note 107.

115 Editorial, Needed Reforms; Suit Forces Youth Authority to Change, SAN DIEGO
UnNionN-Tris., Nov. 20, 2004, at BS.

116 See id.; Editorial, Revamping Youth Rehab, Press-ENTERPRISE (Riverside,
Cal.), Nov. 22, 2004, at B6.

117 See Jim Hinch, State Youth Authority to Be Reformed, ORANGE COUNTY REG-
ISTER, Nov. 17, 2004 (on file with author), available at http://www.ocregister.com.

118 See Brandon Bailey & Karen de Sa, Juvenile Prison Plan Made Public Legal
Settlement, SAN JosE MERCURY NEws, May 16, 2005, at 3A.
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passionate entreaties to reform the CYA and promises of action,
with no follow-up.”''® On January 26, 2006, the head of the
State’s Department of Corrections and Rehabilitation abruptly
resigned because he no longer saw “will and commitment” from
State authorities to produce the reforms he had been hired to
effectuate two years earlier.'”® Amid fierce opposition from the
powerful state prison guards union and other groups, the San
Jose Mercury News says that “[r]eform, once promising, then fal-
tering, is all but dead” in California.'?!

Florida and California, statewide juvenile prison systems not
yet inspected by the Justice Department, serve as preludes to the
state systems the Department has inspected in recent years, most
of which paint portraits as bad or worse. The remainder of this
Part describes the Department’s reports on these systems.

1. Puerto Rico and Kentucky

“Rats, insects and other vermin crawl[ed] over the juveniles in
the night.”'%?

In 1994, a federal court in Puerto Rico entered a CRIPA con-
sent decree in litigation brought by the Justice Department to
correct conditions at the Commonwealth’s overcrowded juvenile
correctional facilities.”> The Department found that youths
were forced to share filthy mattresses in hot, unventilated, over-
crowded cells in which “[r]ats, insects and other vermin crawl[ed]
over [them] in the night.”'?>* Defective plumbing forced youths
to drink from toilet bowls.'>> Staff failed to intervene when
youths attempted or committed suicide, and failed to provide
needed psychiatric treatment.’?® “One youth who had attempted
suicide by hanging on a number of occasions while detained . . .

119 See Editorial, Juvenile Injustice, L.A. Times, Nov. 17, 2004, at B12.

120 Jenifer Warren, Gov. Names Interim Prison System Chief, L.A. TimEs, Feb. 27,
2006, at B3.

121 Editorial, Lockdown on Prison Reform: Schwarzenegger’s Attempts at Change
Are Mired in a Stalemate With Guards Union, SAN Jose MERCURY NEws, Mar. 10,
2006, at 14A.

122 §ee U.S. DEP'T OF JUSTICE, INVESTIGATION OF JUVENILE FACILITIES IN THE
CoMMONWEALTH OF PUERTO RIco 3 (1994), available at http://www.usdoj.gov/crt/
split/documents/prjuvfind.htm.

123 14,

124 14,

125 See PATRICIA PURITZ & MARY ANN ScaLi, OFFICE OF JUVENILE JUSTICE &
DELINQUENCY PREVENTION, BEYOND THE WALLS: IMPROVING CONDITIONS OF
CONFINEMENT FOR YOUTH IN CusToDY 5 (1998).

126 See U.S. DEP’T OF JUSTICE, supra note 122, at 3.
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was allowed to walk around the facility with a sheet around his
neck.”!?” Youths at nearly all the facilities received little or no
education.'?®

In 1995, a Kentucky federal court entered a CRIPA consent
decree to remedy serious deficiencies the Justice Department
found in that State’s thirteen juvenile treatment facilities.'*® The
decree required the State to protect confined youths from abuse,
mistreatment, and injury; to insure adequate medical and mental
health care; and to provide adequate educational, vocational, and
aftercare services.'*°

2. Louisiana

“We don’t deliver services for kids. We just play like we deliver
services for kids.” 13!

By the time the Justice Department inspected Louisiana’s four
juvenile prisons in 1996, the prisons had already been under fed-
eral district court oversight for fifteen years. The court had
found three of the four juvenile prisons—Bridge City, Jetson and
Swanson—infected with violence, abuse, and neglect in 1981.'32
The court assumed jurisdiction of the fourth prison, the Tallulah
Correctional Center for Youth, in 1994 when that facility opened
under private management.'*?

127 4.

128 [d. at 2-3.

129 See Letter from Deval L. Patrick, Assistant Att’y Gen., Civ. Rights Div., U.S.
Dep’t of Justice, to the Hon. Brereton C. Jones, Governor of Ky., available at http://
www.usdoj.gov/crt/split/documents/kyjuvfind.htm (last visited Feb. 25, 2006) (noting
the findings of an investigation of the Queensboro Treatment Center, the Green
River Boys Camp, the Johnson-Breckinridge Treatment Center, the Rice-Audobon
Treatment Center, and the Central Kentucky Treatment Center).

130 74,

131 Mike Hasten, La. Juvenile Justice Blasted, ALEXANDRIA DALY TowN TALK
(La.), Jan. 28, 2003, at 6 (quoting Louisiana Juvenile Court Judge Nancy Konrad).

132 See HumaN RiGHTS WATCH, CHILDREN IN CONFINEMENT IN LoulsiaNa 10
(1995), available at http://www.hrw.org/reports/1995/Us3.htm. The full names of the
three facilities were the Louisiana Training Institute—Bridge City, the Jetson Cor-
rectional Center For Youth, and the Swanson Correctional Center For Youth (for-
merly known as the Louisiana Training Institute—Monroe). Id. Bridge City,
Jetson, and Swanson were state owned and operated. See, e.g., State ex rel. S.D.,
2002-0672 (La. App. 4th Cir. 2002), 832 So. 2d 415, 416 (calling Bridge City “the
juvenile equivalent of jail”).

133 Tallulah was privately owned and operated until the State assumed its opera-
tion in 1999. Riots led the court to declare a state of emergency at Tallulah in De-
cember of 1994. See HumaN RiGHTS WATCH, supra note 132, at 3-7, 10, 14, 15, 21-
22 (finding that children at all four secure facilities were suffering “pervasive” physi-



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 23 6-APR-06 12:13

Reforming Juvenile Delinquency Treatment 1023

a. The Justice Department Reports
(i) The First Interim Emergency Letter

The Justice Department found conditions at Louisiana’s four
juvenile prisons so “life-threatening or dangerous” that it sent
the Governor two interim emergency letters requesting immedi-
ate corrective action.'** The first letter, concerning Bridge City
and Jetson, reported beatings and other assaults that staff mem-
bers confirmed and neither facility’s superintendent denied.'*>
Officers at both facilities arranged for children to beat up other
children, usually “paying” the aggressor with cigarettes, special
protection, soap, or food.!3°

At Bridge City, officers themselves assaulted children, some-
times even while the children slept.’*” Youths also repeatedly
suffered physical and sexual assaults at the hands of other
youths, especially at night.'*® Younger children and children
with significant cognitive limitations (IQs less than sixty-five)
were often targeted.’®” Under a practice called “Take Five,”
Bridge City guards agreed not to intervene when one child beat
another.'* Bridge City held only 178 youths, but infirmary logs
indicated that during a five-month period, youths on forty occa-
sions suffered orthopedic injuries or serious lacerations, includ-
ing dislocated fingers, broken and sprained ankles, split lips, and
broken noses and jaws.'*!

Violence was also rampant at Jetson, where a boy reported
that a guard repeatedly punched him in the face when the guard
suspected him of making a noise; two days after the beating the
boy underwent surgery for crushed bones and placement of a
metal plate in his face.'** The Justice Department confirmed that

cal abuse by guards, lengthy punitive confinement in isolation cells, beatings admin-
istered by the staff against handcuffed youths, and chronic hunger).

134 Letter from Deval L. Patrick, Assistant Att’y Gen., Civ. Rights Div., U.S.
Dep’t of Justice, to the Hon. Mike Foster, Governor of La. (July 15, 1996), available
at (regarding investigation of secure correctional facilities for children in
Louisiana).

135 4.

136 4.

137 14,

138 14,

139 14,

140 I4.

141 14,

142 14,
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a girl suffered a bloody eyeball when a guard hit her with keys.'*?
The Department also expressed concerns about sexual abuse by
female officers at Jetson.'*

(ii) The Second Interim Emergency Letter

In its second 1996 interim emergency letter to the Governor,
the Justice Department documented a high rate of injuries
caused by similar patterns of physical, sexual, and emotional
abuse at Louisiana’s other two juvenile prisons, Monroe (later
known as the Swanson training institute) and Tallulah.

The Justice Department found that officials at both facilities
misused and overused chemical and mechanical restraints and
isolation.' Youths were isolated in solitary confinement for ex-
tended periods after minor disciplinary infractions or even sui-
cide attempts.'*® Guards reportedly allowed youths to fight
other youths without intervening, or even ordered youths to fight
each other, threatening beatings for failure to follow the order.'*
Many staff disclosed that youths at both institutions often mis-
represented the causes of injuries from staff abuse for fear that
telling the truth would only bring more abuse.'*®

During a six-week period, twenty-four Swanson juveniles were
held at least one night in the infirmary for serious injuries from
assaults by other youths or staff members.'* Ten youths were
injured so severely that they required stays of seven days or
longer."° Ten suffered fractures to the jaw, eye socket, nose,
hand, or ankle.’>' Five suffered serious eye injuries, and one was
placed in the infirmary for injuries attributed to anal rape.'>?
Several Swanson juveniles reported that guards sometimes gave
youths chips or cigarettes to complete a “hit” by injuring a youth

143 4.

144 14

145 Letter from Deval L. Patrick, Assistant Att’y Gen., Civ. Rights Div., U.S.
Dep’t of Justice, to the Hon. Mike Foster, Governor of La., available at (last visited
Feb. 25, 2006) (second letter regarding the investigation of secure correctional facili-
ties for children in Louisiana).

146 14,

147 14.

148 I4.

149 4.

150 74,

151 14,

152 14
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badly enough to require hospitalization.'>?

The Justice Department found three juveniles in Tallulah’s in-
firmary with broken jaws and two with broken noses.'* In the
first twenty days after the State announced a zero tolerance pol-
icy against violence in the four juvenile prisons, twenty-eight Tal-
lulah youths were hospitalized for evaluation or treatment of
serious injuries, including fractures or suspected fractures and se-
rious lacerations requiring sutures.' Tallulah’s medical person-
nel reported that they treated a juvenile with a perforated
eardrum about once every two weeks, and that the physician
once treated eight ruptured eardrums in one day.'>® Almost all
these injuries were attributed to staff assaults or youth-on-youth
violence.'>” Several Tallulah juveniles described how a guard
would crush their testicles with his outstretched arms during rou-
tine spread-eagle searches.!>®

The Justice Department’s second interim emergency letter also
cited medical and mental health deficiencies that posed serious
risks of harm to confined juveniles. Tallulah, for example, lacked
adequate suicide prevention measures and plans.'* Both facili-
ties failed to respond to juveniles’ requests for HIV testing, de-
spite documented rapes.'®® Tallulah staff routinely denied
asthmatic juveniles—including those in the physically demanding
boot camp—access to immediate medical care.'®!

(iii) The Final Report

The Justice Department’s final report found an “unacceptable
level of violence” at all four Louisiana juvenile prisons, and said
that “little attention has been paid to sexual activity between
juveniles and between officers and juveniles.”'®> “[S]taff rou-
tinely continue to kick, hit, slap, stomp, choke [and] scratch”

153 14

154 14,

155 1d.

156 4.

157 Id.

158 Jd.

159 14.

160 J4.

161 J4.

162 Letter from Isabelle Katz Pinzler, Acting Assistant Att’y Gen., Civ. Rights
Div., U.S. Dep’t of Justice, to the Hon. Mike Foster, Governor of La., at A, available
at (last visited Feb. 25, 2006) (third letter regarding the investigation of secure cor-
rectional facilities for juveniles in Louisiana).
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youths.'® A Bridge City lieutenant punched a child in the eye
and threw him through a screen door while a teacher watched.'**
Videotapes recorded separate incidents of a Swanson guard ka-
rate kicking a juvenile in the head and another guard punching a
juvenile.'®> A captain discovered Tallulah guards macing youths
while they were held by other guards, and beating up youths, in-
cluding one who bled heavily from the mouth with his hands cuf-
fed behind his back.'®® A Jetson guard repeatedly whipped two
females with a belt—one girl was whipped allegedly because it
was her birthday and the guard had a practice of whipping
juveniles on their birthdays, and the other girl was whipped alleg-
edly because she was going to be discharged shortly.!6”

The Justice Department found all four secure detention facili-
ties plagued by inadequate medical and mental health care.
Moreover, educational programs at all four facilities operated
“completely outside the bounds of acceptable educational prac-
tice,” and fell below applicable state regulations, federal statutes,
or professional standards concerning special education, voca-
tional education, and life skills training.'®®

b. Aftermath

Alleging that Louisiana had “failed or refused” to address its
findings for more than two years, the Justice Department filed
suit in November of 1998.1° The State settled these suits, but in
a private suit brought in 2001 the Louisiana Court of Appeals
found Tallulah still marked by a “culture of violence.”'’® While
confined in Tallulah that year, the plaintiff youth suffered a bro-
ken jaw when a guard punched him in the face while another
guard had his arm around the boy’s neck in a choke hold.'”! Af-

163 [d. at Al.

164 J4.

165 14,

166 [ .

167 Jd.

168 Id. at C.

169 See Press Release, U.S. Dep’t of Justice, Justice Department Sues to Protect
Juveniles in Louisiana’s Secure Juvenile Correctional Facilities (Nov. 5, 1998), avail-
able at http://www.usdoj.gov/opa/pr/1998/November/527cr.htm; see also Fox Butter-
field, Louisiana Seizes Management of Privately Run Youth Prison, N.Y. TimEs, July
24,1998, at A16 (discussing private lawsuits challenging the constitutionality of con-
ditions in the state’s secure detention centers); Fox Butterfield, U.S. Suing Louisiana
on Prison Ills, N.Y. Times, Nov. 6, 1998, at Al4.

170 State ex rel. S.D., 2002-0672 (La. App. 4th Cir. 2002), 832 So. 2d 415, 437.

171 [d. at 428.
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ter receiving testimony and other evidence—including guards’
uncontradicted testimony—the court found that authorities
“maintained order through fear, force and violence.”'”? Fights
happened regularly, often with guards turning their backs or re-
fusing to intervene; “vulgarity, incendiary profanity, and the ex-
pression of aggressively hostile feelings constitute[d] the normal
tone of interactions between guards and youth”; and between
twenty and twenty-five percent of confined youths suffered inju-
ries each month, including broken jaws and other bones, inflicted
by guards or other youths.!”?

In 2003, at the invitation of Louisiana’s Joint Legislative Juve-
nile Justice Commission, the Annie E. Casey Foundation con-
ducted a comprehensive study that recommended fundamental
structural reforms and specifically urged the state to replicate
Missouri’s juvenile corrections system.!”* “Despite some reform
measures,” the Lafayette Daily Advertiser editorialized at the
time, the juvenile corrections system “remains underfunded,
lacks effective treatment options, and puts children guilty of
property crimes or minor drug offenses in the company of those
who are violent and dangerous.”'”> The State has closed Tallu-
lah,'”¢ but rapes and other violence continue at the other facili-
ties.'”” With top Missouri juvenile justice officials helping
Louisiana pursue reform at the behest of a Governor actively ad-
vocating positive change, the State has unveiled a blueprint for
reform,'”® including a pilot project at Bridge City that, according
to one juvenile court judge, “looks just like Missouri.”*”?

172 [d. at 437.

173 [d. at 430-32.

174 See Casey STRATEGIC CONSULTING GrRoup, ANNIE E. Casey Founp., RE-
DUCING JUVENILE INCARCERATION IN LouisiANA 45-46 (2003), available at http://
jjc.legis.state.la.us/Docl %20Casey % 20Foundation %20Final % 20Report1l.pdf (re-
port prepared for the Joint Legislative Juvenile Justice Commission).

175 Editorial, Prisons For Juveniles Should Be Operated By Separate Agency,
DaiLy Apvertiser (Lafayette, La.), Jan. 22, 2004, at 8A.

176 See Mark Ballard, Closing a Crime School for Juveniles, Nat’L L.J., Jan. 5,
2004 (on file with author), available at http://www.law.com/jsp/nlj/index.jsp (discuss-
ing political pressures against closing Tallulah); Editorial, Mo. Advice, More Justice,
TmvEs-Picayune (New Orleans), Aug. 22, 2004, at 6.

177 See Mark Ballard, Youth Prisons Still Violent, Report Finds, BATON ROUGE
Apbvoc., Aug. 20, 2004, at 15A; Laura Maggi, Senate Sponsor Defers Bill to Shut 2
Youth Jails, Times-PicavyUNE (New Orleans), June 2, 2005, at 3.

178 See Juvenile Justice Reform Comes To Louisiana, NEw OrRLEANs CiTy Bus.,
Dec. 12, 2005, available at 2005 WLNR 20065382.

179 Laura Maggi, Juvenile Jail’s New Dorm Unveiled , TiMEs-PicaYUNE (New Or-
leans), July 15, 2005, at 3; see also Op-Ed, Gains In Reforming Juvenile Justice Sys-
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3. Georgia

“Some incidents and conditions . . . amount to state-sanctioned
child abuse.”'®°

In 1994, the Atlanta Journal and Constitution described Geor-
gia’s juvenile prisons as “[d]ark, dungeonlike fortresses where
roaches roam freely and heaters and toilets don’t work. Children
sleeping two and three to a cell. Youngsters without access to
teachers or doctors.”'® Two years later, the newspaper was
more blunt, calling these prisons “an abomination to
humanity.”!8?

The Constitution was speaking of both types of facilities oper-
ated by the State’s Department of Juvenile Justice (DIJ).
Twenty-two Regional Youth Detention Centers (RYDCs)—
which primarily housed youths held pending their hearings on
charges ranging from running away from home to murder—
maintained locked eight-by-ten-foot cells with a bunk and a toilet
that were generally similar to cells in many adult jails.'®® Nine
Youth Development Campuses (YDCs) were longer-term treat-
ment facilities with regular programs for boys and girls and boot
camps for boys.'s4

Two youths committed suicide in DJJ facilities in 1991.'85 In
1993, Atlanta Legal Aid filed a federal class action suit challeng-
ing conditions at the Marietta RYDC, where grand jury reports
since the late 1980s had described children living in filth, sleeping
on thin foam pads on concrete floors, and shivering in the winter
in unheated cells with rotting walls and broken toilets.'®¢ The
lawsuit alleged that youths were confined in cramped cells dank

tem Indicated, DALy ADVERTISER (Lafayette, La.), June 27, 2005, at A9 (reporting
that Louisiana received a grant from the John D. and Catherine T. MacArthur Foun-
dation because Louisiana juvenile justice reform is “moving in the right direction”);
Katy Reckdahl, Bayou Betterment, AMm. PrRoOsPECT, Sept. 5, 2005, at A15.

180 See Editorial, Few Children Deserve Jail, ATLANTA J.-CoNsT., Feb. 24, 1998, at
Ale6.

181 Editorial, Sensible Alternatives to Youth Prisons, ATLANTA J.-CONST., Sept. 28,
1994, at Al4.

182 Editorial, Kids’ Futures Back in Courts, ATLANTA J.-CONsT., Apr. 1, 1996, at
A10.

183 See Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6.

184 1d.: see also NATL CENTER FOR JUVENILE JUSTICE, STATE JUVENILE JUSTICE
PrROFILES: GEORGIA (2004), available at http://www.ncjj.org/stateprofiles/ profiles/
GAOQ2.asp?state=GA02.asp&topic=.

185 See Steve Harvey, Two Suicides Renew Debate on Youth Prison, ATLANTA J.-
Consrt., Apr. 18, 1991, at D1.

186 See Kids’ Futures Back in Courts, supra note 182; Mark Silk, New DCYS Chief
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with the stench of raw sewage seeping onto the floor, and were
sometimes forced to drink from toilets because sinks in their
locked cells had no running water.'®” Youths sometimes urinated
into heating vents because the locked cells provided no ready ac-
cess to functioning toilets.'®® Guards frequently “hog-tied” chil-
dren, forcing the child to lie face-down on the floor while the
guard tied the child’s arms and legs together behind the back
with rope, chains, or shackles.!®”

When a high school film class toured Marietta to make a video
of the juvenile prison shortly before suit was filed, the students
left with more than footage of exposed wires, peeling paint, bro-
ken bathroom sinks, and rotted moldy showers. “People say that
these kids are criminals and don’t deserve to stay in the Hilton,”
said one of the high school seniors, “but this was disgusting.”!*°

Two more federal lawsuits followed in 1996. The first suit al-
leged that overcrowding at the Gwinnett RYDC had led several
youths to attempt suicide, and had encouraged older youths to
commit physical abuse, rape, and sodomy on younger ones.'”’
The second suit charged that the Dalton RYDC was unsanitary,
dilapidated, and so overcrowded that some youths slept with
their heads near toilets."”> The Dalton plaintiffs alleged, among
other things, that overcrowding (1402 youths confined in a facil-
ity built for 669) led authorities to house nine- and ten-year-old
runaways in cramped cells with violent older gang members.'*?
The State settled the Dalton suit under pressure from U.S. Dis-

Inherits Crisis In Youth Jail; Vote on Napper’s Successor Today, ATLANTA J.-CONST.,
Sept. 27, 1994, at CA4.

187 See Beverly Shepard, 5 Teens Sue State Over Youth Jail; Inmates Allege Abuse,
Unsanitary Conditions, ATLANTA J.-ConsT., Mar. 27, 1993, at Cl1.

188 1.

189 4.

190 See Dana Dratch, Young Filmmakers ‘Depressed’ By Visit To Juvenile Center,
ATLANTA J.-ConsT., Jan. 27, 1993, at J8. Conditions at Marietta reportedly im-
proved with the federal court’s intervention, but overcrowding was eased by moving
youths into other overcrowded RYDCs. See HumanN RiGHTs WATCH, MODERN
CapitAaL OF HUMAN RIGHTS?: ABUSES IN THE STATE OF GEORGIA 60 (1996), avail-
able at http://www.hrw.org/reports/1996/Us.htm.

191 See Maria Elena Fernandez, Crowded Youth Jails a Problem Across Georgia,
ATLANTA J.-CoNsT., Apr. 7, 1996, at J1 [hereinafter Fernandez, Crowded Youth
Jails|; Maria Elena Fernandez, Suit Alleges Crowding at Gwinnett Juvenile Jail, AT-
LANTA J.-ConsT., Mar. 19, 1996, at E6.

192 Fernandez, Crowded Youth Jails, supra note 191; Mark Silk, Targeting Delin-
quents: Georgia Does About-Face on Youth Prison Policy, ATLANTA J.-ConsT., July
19, 1996, at C3.

193 See Kids’ Futures Back in Courts, supra note 182.
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trict Judge Harold Murphy, who warned that his order after trial
would embarrass the State by detailing the facility’s operation.'**
The State promised upgrades at the facility, and the settlement
gave the federal court continuing jurisdiction over its
operation.'®

While the Gwinnett and Dalton suits were pending, officials
acknowledged that Georgia’s overcrowded youth prisons failed
to meet national standards, but they said the State was trying its
best “to sustain a humane environment” amid budget constraints
and persistent pressure from lawmakers to incarcerate more ju-
venile offenders.'”® With the DJJ “adding prison beds as quickly
as they can be built, borrowed or rented”'®” to meet the demands
of new anticrime legislation, the Atlanta Journal-Constitution de-
spaired in 1996 that “more lawsuits . . . are the last hope for
young people.”'®® Soon afterwards, the Justice Department an-
nounced its investigation, implicit with the threat of enforcement
in federal court.

a. The Justice Department Report
(i) The Regional Youth Detention Centers

The Justice Department’s 1998 report found chronic abuse at
some or all RYDCs, including (1) “hitting or slamming youths
onto the ground and into walls, or otherwise injuring” them; (2)
routine use of mechanical restraints as punishment for behavior
that did not threaten the safety of the youth or others; and (3)
sometimes stripping youths of their clothes and taking their mat-
tresses, forcing them to sit naked on the cold concrete floor or
the metal bed, often for days without education or exercise.'®”
Youths who refused to undress were forcibly stripped, and male
staff sometimes helped strip female inmates.?®

The Justice Department also found Georgia’s RYDCs under-

194 See Ron Martz, Juvenile Authority Settles Suit, ATLANTA J.-CoNsT., Dec. 22,
1998, at E1.

195 Jd.

196 See Mark Silk, Official Disputes Report on Hanged Teen, Says Staff Not at
Fault, ATLANTA J.-CONST., Apr. 29, 1995, at C10; Mark Silk, Youth’s Suicide High-
lights Problems at DeKalb Facility, ATLANTA J.-CONST., May 9, 1995, at C4 (quoting
the commissioner of the Georgia Department of Children and Youth Services).

197 Silk, supra note 192.

198 Kids’ Futures Back in Courts, supra note 182.

199 See Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6, § I(A)(4)-
).
200 1d, § 1(A)(4).
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staffed and “grossly overcrowded,” with populations generally
ranging from 150% to 300% of design capacity, and with more
than half the facilities operating at or above double their capac-
ity.?°! “[Bletween two and five youths share the eight-by-ten-
foot cells designed for one youth, with several youths having to
sleep shoulder-to-shoulder on thin mattresses on the floor (often
with their heads inches away from the cell toilet).”?%> “Many of
the facilities take the youths’ mattresses away during the day,
leaving the youths with no choice but to lie on the cold, hard
metal bed frames and concrete floors,” without reading materials
other than a Bible.?”® At one RYDC, understaffing kept youths
from ever going outdoors; the facilities smelled of urine because
cells had no toilets and inmates locked up without access to hall
toilets sometimes had to urinate in cups.”®* Prolonged lockdown
was common on weekends when classes were not held and the
facilities lacked sufficient staff to supervise activities outside the
cells.?%

The RYDCs systematically denied adequate mental health
care to mentally disturbed youths, who comprised a large per-
centage of the population at most of the facilities and a majority
at some.”*® Inadequately trained staff handled suicide screening
and supervision, and the condition of suicidal, depressed youths
deteriorated from isolation in demeaning conditions for hours
(and sometimes days) without proper treatment.?®’

The Justice Department found that overcrowding and lack of
resources compromised every aspect of education at the RYDCs.
Most youths were six or more grade levels behind in their stud-
ies, but the RYDC:s had insufficient classroom space, an insuffi-
cient number of teachers for the growing inmate population, and
a lack of books and other teaching materials.>*® State and fed-
eral law entitled many of the youths to special education, but the
Justice Department found noncompliance with the Individuals
with Disabilities Education Act (IDEA) and section 504 of the

201 7d. § I(A)(1)(a).
202 Id.

203 .

204 1d. § I(A)(1)(b).
205 14, § I(A)(1)(a).
206 1d, § I(A)(3).
207 1d, § I(A)(3)(b).
208 1d. § I(A)(6)(a).
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Rehabilitation Act.?®®

(ii) Youth Development Campuses and Boot Camps

The Justice Department found that chronic understaffing left
Georgia’s YDCs unable to prevent physical and sexual assaults
by youths on one another.?’° Children received inadequate edu-
cational and rehabilitative services and inadequate medical
care.”'' Mentally ill youths locked in isolation units were re-
strained, hit, shackled to beds and even toilets, put in restraint
chairs for hours, and sprayed with oleoresin capsicum (OC)
spray, or pepper spray, by staff who lacked training and re-
sources to respond appropriately to the manifestations of mental
illness.*!?

Researchers have warned that OC sprays “should be regarded
as poisons or weapons and kept away from children and teenag-
ers” because spraying risks “serious adverse health effects, even
death” in children.?"* “When OC spray is used, officers must de-

209 1d. § TI(A)(6). Congress enacted the IDEA, 20 U.S.C. §§ 1400-1487 (1994), in
part, “to ensure that all children with disabilities have available to them a free ap-
propriate public education that emphasizes special education and related services
designed to meet their unique needs.” Id. § 1400(d)(1)(A). The Rehabilitation Act
of 1973, 29 U.S.C. § 794 (2000), prohibits discrimination based on disability in feder-
ally funded programs. The IDEA and the Rehabilitation Act apply to youths in
juvenile corrections confinement. In September of 2004, the education system for
children in Georgia’s youth prisons was accredited by the Southern Association of
Colleges and Schools for the first time. See Jill Young Miller, Youth Prison Educa-
tion System Accredited, ATLANTA J.-ConsT., Sept. 24, 2004, at D3.

210 See Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6, § 1(B)(5)-
(6).
211 1d. § 1(A)(6)-(7); see also Edwards v. Dep’t of Children & Youth Servs., 525
S.E.2d 83 (Ga. 2000) (reversing order granting summary judgment in favor of De-
partment in suit brought under state tort claims act by parents of youth who died
from a subdural hematoma at a YDC, allegedly because the institution’s employees
negligently failed to provide proper medical care).

212 See Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6,
§ I(B)(1)(a).

213 C. Gregory Smith & Woodhall Stopford, Health Hazards of Pepper Spray,
available at http://www.geocities.com/CapitolHill/6416/smith-ok.html (last visited
Feb. 28, 2006). The researchers specified that “laryngospasm, laryngeal and pulmo-
nary edema, chemical pneumonitis and respiratory arrest have occurred after inten-
tional and accidental OC spray inhalation by children.” Id. In adults and children
alike, exposure to OC spray can also cause “tingling, intense burning pain, swelling,
redness, and, occasionally, blistering” of the skin; “burning of the throat, wheezing,
dry cough, shortness of breath, gagging, gasping, inability to breath or speak . . . and,
rarely, cyanosis, apnea and respiratory arrest”; “acute hypertension . .. which in
turn can cause headache and increase the risk of stroke or heat attack”; “broncho-
constriction, which could manifest as acute asthma”; and “redness, swelling, severe
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contaminate those sprayed as soon as possible, continuously
monitor them for evidence of serious adverse effects, and seek
medical attention immediately if potentially life-threatening
symptoms develop.”?'* Incarcerated children, many or most of
whom are medically or mentally impaired, remain at particular
risk because showers and first aid are often withheld in juvenile
corrections facilities, where youths are sometimes fortunate to
see a physician or other health professional from one month to
the next.

Georgia staff used excessive force and abusive discipline
against youths at both the YDCs and the state-maintained
paramilitary boot camps, or “shock incarceration” programs.
Boot camp staff routinely inflicted beatings on “children as
young as nine years old, youths with injured legs and feet, youths
with serious medical conditions such as anemia and brittle diabe-
tes, and mentally ill or mentally retarded youths.”?'>

One boot camp staff supervisor, for example, broke a youth’s
arm after restraining him for collapsing during punitive exercises,
and broke another youth’s eardrum when he hit the youth in the
head for talking in line.?'® At another boot camp, staff regularly
took youths out of range of the camp’s cameras and beat them,
put them in choke holds, or slammed them into walls.>'” One
youth collapsed while doing push-ups and needed facial sutures
after a staff member began lifting him and dropping him to the
floor.?'® Youths at one boot camp had been deprived of water
and forced to do push-ups in heat exceeding ninety-five degrees
on black asphalt that burned their hands.?'* Other youths had
been forced to run laps in the heat while carrying a heavy tire.>*°

burning pain and stinging [of the eyes], conjunctival inflammation, . .. and involun-
tary or reflex closing of the eyelids. /d. In almost all deaths from exposure to OC
spray, contributing factors included conditions prevalent in juvenile detention facili-
ties: “positional asphyxia (usually associated with hog-tying the sprayed person),
drug intoxication, . . . preexisting cardiovascular or respiratory disease, [and] obes-
ity.” Id.

The U.S. Consumer Products Safety Commission requires OC spray labeling as a
hazardous substance under the Federal Hazardous Substance Act. Id.

214 14,

215 Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6, § 1(B)(3)(c).

216 Id. § 1(B)(2).

217 [d.

218 1d. § I(B)(3)(c).

219 14,

220 14.
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b. Aftermath

Georgia swiftly reached an agreement with the Justice Depart-
ment to improve juvenile confinement conditions, including an
immediate $10.8 million appropriation to hire more teachers,
guards and medical personnel at the state’s juvenile detention fa-
cilities.”?! Commentators and juvenile justice professionals have
continued to implore Georgia to save money by incarcerating
fewer children and by funding less expensive community-based
treatment programs.”*> Meanwhile, the State continues to im-
prison not only juvenile murderers, but also children found guilty
of offenses as relatively minor as unruly behavior.?*?

In 2000, the Special Monitor appointed under Georgia’s agree-
ment with the Justice Department found the state’s secure deten-
tion facilities still overcrowded, lacking necessary educational
and mental health services, and suffering a severe shortage of
well-trained, experienced staff.?** Seven youths committed sui-
cide in Georgia juvenile justice facilities between 1995 and 2002,
and suicide attempts and assaults have continued.?>> In 2003, the
Georgia Bureau of Investigation reported that Augusta YDC

221 See Fox Butterfield, U.S. and Georgia in Deal to Improve Juvenile Prisons,
N.Y. TrmEs, Mar. 22, 1998, at 16; Memorandum of Agreement Between the United
States and the State of Georgia Concerning Georgia Juvenile Justice Facilities, avail-
able at http://www.usdoj.gov/crt/split/documents/gasettle.htm (last visited Mar. 3,
2006).

222 See, e.g., Editorial, Fund Juvenile Justice Adequately, AtLANTA J.-CONST.,
Aug. 29, 2003, at A18; Editorial, Jail Not the Answer for Troubled Kids, ATLANTA J.-
Consr., Feb. 8, 2001, at A26.

223 Rhonda Cook, Shake-up at Prisons for Youths; Private Contractor Takes Over
Amid GBI Probe, ATLANTA J.-CoNSsT., July 3, 2003, at C1.

224 See Jim Dyer, Report: Juvenile Facilities Not Fixed, ATLANTA J.-CONST., Aug.
10, 2000, at Al.

225 See, e.g., Cook, supra note 223; Editorial, Juvenile Justice’s Methods Delin-
quent Outside the Cell, ATLANTA J.-CoNsT., Mar. 22,2004, at A10; Johnny Edwards,
Race Complaints Shed Light on Youth Facility’s Problems, AuGusta CHRON., May
12, 2002, at Al; Johnny Edwards, Searching For Answers, AucusTa CHRON., July
13, 2003, at Al; Johnny Edwards, Troubled Teen’s Case Points to Justice System’s
Failures, Aucusta CHRON., Oct. 28, 2002, at Al; Jill Young Miller, Mom Receives
Teen’s Suicide Note, ATLANTA J.-ConsT., Mar. 20, 2004, at E2; Jill Young Miller,
Son’s Last Words Are All She Has Left, ATLANTA J.-CoNST., Mar. 14, 2004, at F1;
Margaret Newkirk, Death Probed at Juvenile Facility, ATLANTA J.-CONST., Mar. 8§,
2003, at G2; Don Schanche Jr., May God Have Mercy On My Sole, MacoN TELE-
GRAPH, May 19, 2002, at Al; Mark Silk, 2 Suicides Bring Probe of Lockups; Facili-
ties’ Conditions to be Inquiry’s Focus, ATLANTA J.-CoNsT., Apr. 25, 1995, at C1;
Mike Wynn, Coroner Identifies YDC Teen, Aucusta CHRON. Mar. 11, 2003, at B7;
Carrollton Teen Hangs Himself at Detention Center, ATLANTA J.-CoNsT., Dec. 6,
1997, at G6.
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employees provided youths with marijuana, drugs, and pornogra-
phy; took money for allowing youths to fight one another; and
had sex with some of the youths.??° In late 2005, Georgia author-
ities revealed that they were investigating allegations that State
Department of Juvenile Justice personnel had falsified docu-
ments to help juvenile detention centers pass the federal inspec-
tions required by the 1998 CRIPA settlement.?*’

The Atlanta Journal-Constitution has charged that Georgia’s
juvenile justice system is still “a scrap heap for the things that go
wrong in society that no one cares about enough to fix.”?*® Chil-
dren who skip school or break curfew are still being locked up
with armed robbers and other violent offenders.?*® Years after
the Justice Department report chronicled an unstemmed culture
of violence, “[t]he state’s juvenile detention centers overflow
with mentally ill kids who need therapy and neglected kids who
need community support.”**® “Only a fraction of the kids jailed
in Georgia are dangerous criminals,” the newspaper contin-
ued.?' “Most are hapless adolescents from frayed families with-
out the resources or the stability to get their children back on
track,” but Georgia “hasn’t got the money or the political will to
provide the children in its jails with even the basic education re-
quired by law, never mind the counseling necessary to straighten
out their muddled lives.”**?

4. Arkansas

“[NJo one person should take the fall for a state that decided

226 See Nancy Badertscher, Juvenile Justice’s Chief Gets Purdue Ax, ATLANTA J.-
ConsT., Aug. 14, 2003, at C1; Rhonda Cook, GBI: Pursuing Youth Facility Crimes
Unlikely, ATLANTA J.-CoNsT., July 10, 2003, at Al.

227 See Jill Young Miller, Georgia Juvenile Justice Probed: Papers Allegedly Were
Falsified, AtLaNTA J.-CoNsT., Nov. 12, 2005, at B1.

228 Editorial, Clouds Envelop Juvenile Justice, ATLANTA J.-ConsT., May 21, 2004,
at Al4.

229 See Jill Young Miller, Kids’ Penalties Criticized; Minor Offenders Often
Locked Up, AtLaNTA J.-CoNsT., Nov. 27, 2004, at B1. Some improvements in
Georgia juvenile prison conditions had been noted. See Jill Young Miller, Juvenile
Justice System on Mend, ATLANTA J.-ConsT., Oct. 24, 2004, at E1.

230 Clouds Envelop Juvenile Justice, supra note 228.

231 14,

232 [d.; see also Editorial, Sorry State of Child Care, ATLANTA J.-CONST., Nov. 29,
2004, at A10 (“As a political matter, the General Assembly can afford to ignore
children’s issues. The children themselves have no voice and no vote. So the agen-
cies that deal with children in Georgia remain chronically underfunded and impervi-
ous to improvement.”).
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long ago that it was easier and cheaper to warehouse juvenile de-
linquents than rehabilitate them.”>3?

In 2002, the Justice Department inspected the Alexander
Youth Services Center, Arkansas’ largest juvenile lockup. By
that time, children committed to the custody of the Arkansas Di-
vision of Youth Services (DYS) had already suffered years of
physical, sexual, and emotional violence widely publicized in the
media.>** In 1998, four years before the Justice Department in-
spection, the Arkansas Democrat-Gazette’s acclaimed investiga-
tive reporter Mary Hargrove wrote an award-winning six-part
series exposing brutality at Alexander and the state’s other juve-
nile prisons.>*> “The abuses I was uncovering,” she confided a
few months later, “were so bad that I became concerned that I
could not write the series fast enough to prevent more children
from being hurt.”>3¢

The 1990s, Hargrove recounted, had been rocky for the DYS.
In 1995, the State opened the Central Arkansas Observation and
Assessment Center in an old, rundown North Little Rock jail-
house that had been built decades earlier to hold eighty-four
adults but now held more than 130 children.”*” Children who
hunted deer out of season were mixed with juvenile murderers;
children sometimes went weeks without seeing daylight in the
windowless institution; raw sewage spewed from the shower
drains when the toilets were flushed; and poor ventilation and
malfunctioning air conditioning guaranteed a persistent
stench.?*® Overcrowded cells meant that “[g]irls were sleeping in

233 Kevin Freking, No Cover Up, Just Bad Judgment, ARK. DEMOCRAT-GAZETTE
(Little Rock), Sept. 20, 1998, at J4.

234 See, e.g., Mary Hargrove, When Juveniles Are Locked Up: A Reporter Uncov-
ers Abuse in a System Few People Know Exists, NIEMAN REps., Winter 1998, at 30,
31, available at http://www.nieman.harvard.edu/reports/98-4NRwint98/ Har-
grove.html. The 1998 series tied for first place with the Washington Post in the Daily
Newspapers over 100,000 category of the 1998 Casey Medals for Meritorious Jour-
nalism, which recognize distinguished coverage of disadvantaged and at-risk chil-
dren and their families. Id. For her follow-up series in 2000, Hargrove won the
Haywood Broun Award, presented annually by the Newspaper Guild-Communica-
tion Workers of America. See Arkansas Journalist Wins 2000 Haywood Broun
Award For Series on Juvenile Justice System Abuses, PR NEwswiIRrE, Feb. 27, 2001.

235 See Hargrove, supra note 234.

236 [d.

237 See Mary Hargrove, “Welcome to Hell”: Troubled Youths in State Custody
Face “Lesson-Teaching” Beatings, Filthy Quarters, Cramped Cells, Unwanted Sex
and Caretakers Who Don’t Care, ARK. DEMOCRAT-GAzZETTE (Little Rock), June 14,
1998, at Al.

238 1d.
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showers.”?3°

Daily verbal and physical attacks by teens and staff members
led the North Little Rock staff to lash out. “Some employees
ordered rougher teen-agers to scare those who were discipline
problems, which usually resulted in some kind of physical at-
tack,” Hargrove wrote.?*® “[A] thinly veiled underground sprang
up among the boys. The more vulnerable children were forced to
barter food to ward off beatings or attacks by sexual predators in
the crowded cells. Toothbrushes and pencils were sharpened into
lethal weapons to be used on staff members or opposing gang
members.”?*!

Hargrove described these acts of violence committed at North
Little Rock in 1997 against David G., an emotionally disturbed
fourteen-year-old boy who had been treated at five psychiatric
centers before being found delinquent for third-degree battery:

David was taken upstairs to a Quiet Room, a “timeout” cell
for troublemakers. His brown jumpsuit was taken away. He
wore only underwear. Two older, bigger boys in green jump-
suits were already in the 11-by-11-foot cell. “Beat him up and
do him good. Don’t leave any marks,” the staff member or-
dered, according to the two older boys. During the next 30
minutes, numerous staff members and other teen-agers heard
David repeatedly screaming and crying for help. He was
beaten, spat on, slapped and taunted. He said the older boys
twisted a sheet into knots and beat him with it, according to a
state police report. Then, he said, he was held down while one
of the boys stuck a broom handle into his rectum. He was
removed from the area for a few hours. And then, despite his
desperate pleas to be left alone, the sobbing boy was taken
back to the Quiet Cell where two other boys slapped him,
threw water on him and hit him in the head with combs and
brushes while cursing him.?*?

Later, a staff member allegedly hog-tied David and left the
screaming boy face down on the concrete floor in his
underwear.?*

Later in 1997, a sixteen-year-old boy committed to North Lit-
tle Rock tied a bed sheet to a bunk bed and hanged himself.>**

239 Id.

240 14,

241 4.

242 14

243 [4.

244 See Boy, 16, Hangs Self: Autopsy is Pending, ARK. DEMOCRAT-GAZETTE (Lit-
tle Rock), Oct. 22, 1997, at 10B.
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Conditions were no better in Alexander and Arkansas’ other ju-
venile detention facilities, where Hargrove verified physical, sex-
ual, and emotional abuse of youths eleven to seventeen years old
by untrained workers, some of whom had criminal records.’*
Some boys were hog-tied, forced to sleep outside on the ground
in freezing weather, slugged in the face and denied medical atten-
tion despite gaping, bloody wounds.?*¢ Other boys were stripped
of their clothes and placed in cells after the air conditioning was
turned down, and threatened with death if they reported the
abuse.>” A 1998 DYS investigation verified that Alexander staff
members would line up boys and slug, slap, or hit them with
wooden sticks, and then sometimes deny them medical attention
when they bled.>*®

When the Hargrove series appeared in the Democrat-Gazette,
the DYS Director immediately resigned and the Governor closed
the North Little Rock center, but violence at other DYS deten-
tion facilities continued. In three follow-up articles in 2000, Har-
grove reported that DYS remained “a giant holding cell, a
warehouse for children with every imaginable background.”**
Some of the children belonged in secure detention, others ap-
peared mentally ill and belonged in a state hospital, and others
were low risk and belonged in community-based nonsecure care.
DYS records indicated that only nine percent of the boys and
forty percent of the girls at Alexander had been placed in treat-
ment programs recommended for them by a clinical
psychologist.>>°

Calls for educational reform at Alexander fell on deaf ears.
Hargrove’s 1998 series reported that classes were held only “spo-

245 Hargrove, supra note 237.

246 I,

247 Id.; see, e.g., Tribble v. Ark. Dep’t of Human Servs., 77 F.3d 268 (8th Cir.
1996) (holding that Alexander authorities’ failure to notify youth’s teachers that a
classmate had previously sexually assaulted him did not constitute deliberate indif-
ference to the youth’s safety in suit filed after the classmate later physically assaulted
the youth); Ashby v. State, No. CA CR 94-1016, 1995 WL 529596, at *1 (Ark. Ct.
App. Sept. 6, 1995) (defendant convicted of raping his fourteen-year-old roommate
at Alexander).

248 Mary Hargrove, Kids, Chaos and Cover-Ups, ARK. DEMOCRAT-GAZETTE
(Little Rock), June 21, 1998, at Al.

249 See Mary Hargrove, Pain and Promise — Kids in Storage — Can the State Break
the Pattern?, ARK. DEMOCRAT-GAZETTE (Little Rock), Feb. 27, 2000, at Al.

250 [d.; see also Mary Hargrove, A Boy Lost, ARk. DEMOCRAT-GAZETTE (Little
Rock), Feb. 28, 2000, at Al; Mary Hargrove, Eight Hours of Terror, ARK. DEMO-
crAT-GAZETTE (Little Rock), Feb. 29, 2000, at Al.
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radically.”*" A 1998 DYS study found that Alexander fell short
of federal and state education requirements in twenty-four ar-
eas.?? In 2001, Alexander was found to be out of compliance
with federal and state regulations in eight of nine education-re-
lated areas.”>® A few months before the Justice Department in-
spection, the State’s Education Department warned that DYS
risked losing federal and state education funding because condi-
tions at Alexander had “steadily declined” in the four years since
the State had contracted with a private firm to provide educa-
tional services there.>>* When the Education Department toured
Alexander, it found “children not in classes, no textbooks and
limited numbers of teachers.”?>

In 2001, two sixteen-year-old boys committed suicide by hang-
ing themselves in their Alexander cells.”>® In August of 2002, a
DYS guard was convicted of third-degree battery for trying to
hurl a youth into the ground.?®” By that time, DYS’ reputation
for unrestrained physical and emotional abuse had led some ju-
venile court judges to resist placing children in the Agency’s cus-
tody at all, preferring instead to rely on local placements near the
delinquent’s home when such placements were available.>>®

a. The Justice Department Report

The Department’s 2002 report found no constitutional or stat-
utory violations in the facility’s overall management.>® The re-

251 Mary Hargrove, Quiet Night Goes Haywire, ARK. DEMOCRAT-GA-
zEeTTE,(Little Rock), June 21, 1998, at Al.

252 See Mary Hargrove, Report Lists Problems at Youth Lockup School, ARK.
DemocrAaT-GazETTE (Little Rock), Aug. 23, 1998, at Al.

253 See Traci Shurley, Education Team Tours Youth Services Lockup , ARK. DEMO-
craT-Gazerte (Little Rock), Feb. 23, 2002, at B1.

254 See James Jefferson, DHS Close to Losing Special Ed Funds Because of Alex-
ander Shortcomings, AsSOCIATED PreEss NEwswires, Feb. 21, 2002, 2002 WLNR
7313661.

255 Id.

256 See Traci Shurley, Youth Services Pulls New Chief from Michigan, ARK. DEM-
ocrAT-GAZETTE (Little Rock), May 1, 2004, at 13.

257 See Brian Skoloff, Justice Department Probes State Youth Lockup, Associ-
ATED PrEss NEwswiIrEs, Oct. 2, 2002; Youth Lockup Under Probe After Firings,
Com. ArpEAL (Memphis, Tenn.), Feb. 2, 2003, at B2.

258 See Patrick Henry, One Rural Judge’s Approach: Keeping Kids Close to
Home, Ark. DEMOCRAT-GAZETTE (Little Rock), June 28, 1998, at Al.

259 See Letter from Ralph F. Boyd, Jr., Assistant Att’y Gen., U.S. Dep’t of Justice,
to the Hon. Mike Huckabee, Governor of Ark., available at http://www.usdoj.gov/
crt/split/documents/alexanderfindings.htm (last visited Mar. 3, 2006) (regarding
CRIPA investigation of Alexander Youth Services Center in Alexander, Arkansas).
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port did find, however, that youths confined there suffered harm
or the risk of harm from deficient mental health care, and were
denied required educational services.?®°

The Justice Department found that Alexander failed to pro-
vide sufficient individual mental health treatment and care. The
facility’s psychiatrist and psychologist prescribed medication and
conducted intake analysis, but youths with serious mental ill-
nesses, including psychosis and bipolar disorder, received no
treatment from qualified mental health professionals.?®' The Jus-
tice Department also cited Alexander’s insufficient suicide pre-
vention measures, a sore point following the two suicides there in
2001.2%2

Concerning educational services, the Justice Department
found that children at Alexander routinely remained in the in-
take units without attending school for weeks.?®®> The facility
lacked vocational training, lacked a school counselor, failed to
maintain a systematic process for evaluating children to deter-
mine whether they required special educational services, and
failed to provide adequate special education services.?** The fa-
cility also failed to provide adequate access to reading materials,
failed to assign homework, retained some inadequate or ineffec-
tive teachers, and suffered from a critical shortage of textbooks
and other educational resources.?*>

b. Aftermath

When the Justice Department issued its report in 2002, the Ar-
kansas DYS Director was the Agency’s eighth since 1997.2¢¢
Years of underfunding and hollow promises of reform left the
State Public Defender Commission’s Ombudsman Coordinator
skeptical that the report would produce meaningful change be-
cause “nothing changes very quickly” at Alexander.?®’” The
Democrat-Gazette shared this skepticism because the problems
“have been there for decades.”?®® Alluding to the two recent sui-

260 I,

261 1d, § TI(A)(ii).

262 [d. § TI(A)(i).

263 1d, § TI(C)(i).

264 14, § TI(C)(ii).

265 [d.

266 See Shurley, supra note 256.

267 Meredith Oakley, So Much Need, So Little Time, ARK. DEMOCRAT-GAZETTE
(Little Rock), Nov. 15, 2002, at 23.

268 I.



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 41 6-APR-06 12:13

Reforming Juvenile Delinquency Treatment 1041

cides, the newspaper lamented that “through the years [the
problems] have been studied to death, but unfortunately the only
death that is ever visited upon Alexander is the human
variety.”?%

After reaching a settlement with the State in March of 2003,
the Justice Department announced in late October of 2003 that
DYS had made “significant progress” in improving education and
mental health services at Alexander.?’° Death and deterioration,
however, remained. In November of 2003, a twelve-year-old girl
locked up at the Jack Jones Juvenile Justice Center in Pine Bluff
tied a bed sheet to steel mesh covering a light fixture and hanged
herself in her cell.?”! In April of 2005, a seventeen-year-old girl
died of blood clots in her lungs after nurses at Alexander disbe-
lieved her persistent complaints of chest pains, dizziness, and
shortness of breath, even though the girl had lost color in her lips
and fingernails.?’> Two months later, the Democrat Gazette re-
ported that the private contractor operating Alexander had hired
a guard that the State had fired in 2002 for having sex with an
adult inmate at a maximum security prison.>”?

5. South Dakota

“I couldn’t believe what was going on.”>"*

On December 29, 1999, the Justice Department formally noti-
fied South Dakota’s Governor of plans to inspect the Juvenile
Prison and Training School at Plankinton and the Youth Correc-
tional Center at Custer.?”> Then the waiting game began. The

269 [d.

270 See Linda Satter, Deal Gives State Year to Fix Woes at Lockup, ARK. DEMO-
craT-GazertE (Little Rock), Mar. 12, 2003, at 13; Traci Shurley, Significant Pro-
gress Seen at Alexander Youth Lockup, ArRk. DEMOCRAT-GazeTTE (Little Rock),
Nov. 4, 2003, at 1.

271 See Casey Munck, 12-Year-Old Girl Found Hanged in PB Lockup , ARK. DEM-
ocrAT-GAazETTE (Little Rock), Nov. 17, 2003, at 7.

272 See Company Details Plans to Deal with Problems at Alexander Center, Asso-
CIATED PREss, July 8, 2005, WL 7/28/05 APALERTAR 10:12:21.

273 See Guard Fired by State Prisons Rehired by State, County Youth Lockups,
AssocIATED PrEss, June 16, 2005, WL 6/16/05 APALERTAR 23:28:55; Report Says
Alexander Supervisor Dismissed Complaints of Girl Who Died, ASSOCIATED PRESs,
June 9, 2005, WL 6/9/05 APALERTAR 10:06:50.

274 Bruce Selcraig, Camp Fear, MOTHER JONES, Nov.-Dec. 2000, at 64, available
at http://www.motherjones.com/news/feature/2000/11/campfear.html (quoting State
Representative Pat Haley).

275 See Letter from Ralph F. Boyd, Jr., Assistant Att’y Gen., U.S. Dep’t of Justice,
to the Hon. William J. Janklow, Governor of South Dakota, available at (last visited
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State refused to permit the Department access to either juvenile
corrections facility for more than two years, citing pending litiga-
tion arising from the heatstroke death of fourteen-year-old Gina
Score on July 21, 1999, at the Plankinton girls boot camp.?’® On
March 18, 2002—more than a year after the litigation was settled
and two months after the State closed Plankinton amid public
criticism of abusive conditions—the State again denied the De-
partment access to Custer.?’” Permission to tour Custer was not
granted until June 12, 2002.27®

Plankinton’s boot camp staff had often forced girls to run
shackled and handcuffed until blood soaked their shoes.?”® Only
five days after she arrived at Plankinton for shoplifting, the se-
verely overweight Score and other girls were taken on a
mandatory 2.6-mile jog at about 6:30 in the morning with the
temperature and humidity about seventy and rising.?®® Score
quickly fell behind the others, and two staff members repeatedly
shouted at her to catch up, sometimes holding her up to keep her
moving. When she staggered and collapsed 500 feet from the fin-
ish, girls circled around her to provide shade but counselors or-
dered them to back away.”®" Score collapsed again on the way
back to her quarters.

With Score left on the ground in the hot sun three hours later,
two physicians arrived and ordered an ambulance. Paramedics
administered oxygen, but the girl’s heart stopped before she
reached the hospital. “In the emergency room, they sent chilled
IV fluids through Gina’s rigid body and packed her in ice, but a
rectal thermometer peaked at 108—the highest it would go. In-
ternally, she had literally begun to cook.””* Her organs shut
down and she was declared dead shortly after noon. An emer-
gency room physician called it “the worst case of heatstroke I've
ever seen.”®3

Mar. 3, 2006) (regarding CRIPA investigation of Custer Youth Correctional Center
in Custer, South Dakota).

276 Id.

277 Id.

278 Id.

279 See Joe Kafka, Lawmakers React to Plankinton Verdicts, AssoCIATED PREss
NEwsWwIRES, Oct. 19, 2000 (on file with author); Teen’s Death at Camp Fuels Debate,
Inquiry, L.A. TiMEs, Dec. 5, 1999, at A13.

280 See Teen’s Death at Camp Fuels Debate, Inquiry, supra note 279.

281 Selcraig, supra note 274.

282 1.

283 I4.
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Gina Score’s death exposed what one South Dakota legislator
called a “culture of violence” in the state’s juvenile corrections
facilities.?®* The lawmaker, a former State Corrections Commis-
sion Chairman and once a prison guard himself, began receiving
anonymous calls about boys being molested at Custer. “[W]hen I
started checking into things,” he said, “I couldn’t believe what
was going on.”?®> Sexual abuse, physical and emotional violence,
and suicide attempts by traumatized juveniles marked life in
South Dakota’s juvenile corrections facilities:

[K]ids in the boot camps who were considered discipline
problems were shackled by their wrists and ankles to beds or
concrete floors—a restraint called “four-pointing”—some-
times for 24 hours a day. Male guards often took part in cut-
ting off the clothes of girls who were four-pointed, ostensibly
to prevent suicide. Male guards also patrolled the showers, a
particularly traumatizing practice for the 75 percent of Plan-
kinton girls who reported to counselors that they had been
sexually abused as children. Some kids were pepper-sprayed
naked in their cells and denied medication. Children consid-
ered violent were kept in total isolation, more than 23 hours a
day in small cells, for as long as two weeks.?5°

Because South Dakota was not in compliance with the 1974
federal mandate prohibiting secure detention of status offenders,
many children charged with only truancy or running away from
home found themselves behind bars.”®” Even after the State set-
tled a class action suit challenging conditions at Plankinton in
late 2000, Gina Score’s death reportedly left some judges reluc-

284 14,

285 Id. (“I saw one induction, and that was enough. I thought it was barbaric.”
(quoting a former Plankinton group counselor)).

286 [d.; see also Vincent Schiraldi & Mark Soler, Locked Up Too Tight: It’s
Harder to Prevent Abuse in Prisons Like These, WasH. PosT, Sept. 19, 2004, at BS
(discussing “a widespread pattern of cruel behavior” at Plankinton); Press Release,
Human Rights Watch, South Dakota: Stop Abuses of Detained Kids: Governor
Must End Inhumane Practices (Mar. 6, 2000), available at http://hrw.org/ press/2000/
03/sdakota.htm.

287 The Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-
415, 88 Stat. 1109 (1974) (codified as amended in scattered sections of 42 U.S.C.),
enables state and local governments to secure federal formula fund grants for
projects and programs related to juvenile justice and delinquency. To secure these
funds, a state must satistfy several mandates. The “deinstitutionalization” mandate
requires states to prohibit detention of status offenders (as well as such nonof-
fenders as dependent, abused, or neglected children) in secure detention facilities or
secure correctional facilities. 42 U.S.C. § 5633(a)(11)(A) (2000); see Saran H.
Ramsey & DoucLas E. ABramMs, CHILDREN AND THE Law IN A NUTSHELL 476-77
(2d ed. 2003).
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tant to send troubled children to the state’s juvenile corrections
programs at all.*®® Governor William J. Janklow, however, re-
sisted reform. When four teens instigated a melee at Plankinton
three months after Gina Score’s death, the Governor publicly
called the four inmates “scum”®° (a characterization for which
he later apologized).

a. The Justice Department Report

In the two-and-a-half years before South Dakota permitted the
Justice Department to inspect Custer, state authorities had
plenty of time to stem the violence there. The Department’s
2003 report found “no systemic constitutional or statutory viola-
tions in the areas of overall juvenile justice management, exces-
sive force, or provision of medical care.”?*°

The Justice Department report found, however, that Custer
failed to provide required educational services, including suffi-
cient educational time for youths in the intake center, adequate
instruction to youths held in isolation cells, and vocational train-
ing for girls commensurate with that offered to boys.?*! The staff
lacked certified teachers in some areas of mandatory instruction,
including special education.>®> The report also found that youths
confined at Custer suffered deficiencies in mental health care,
such as failure to provide psychiatric care or support to youths
awaiting transfer to other facilities.?**

288 See Christina A. v. Bloomberg, 315 F.3d 990 (8th Cir. 2003) (denying plaintiffs’
motion for attorneys’ fees award); Christina A. v. Bloomberg, No. Civ. 00-4036, 2000
WL 33980011 (D.S.D. Dec. 13, 2000) (approving settlement of class action suit);
Christina A. v. Bloomberg, 197 F.R.D. 664 (D.S.D. 2000) (certifying class and sub-
classes); see also Terry Woster, More S.D. Juveniles in Corrections System, ARGUs
LeaDER (Sioux Falls, S.D.), Jan. 17, 2001, at 1A.

289 See Sioux Falls Argus Leader v. Miller, 610 N.W.2d 76 (S.D. 2000) (upholding
trial court gag order in felony child abuse prosecution arising from Gina Score’s
death); Woster, supra note 288; Terry Woster & Jennifer Gerrietts, Legislators Seek-
ing Answers in Plankinton, ARGUS LEADER (Sioux Falls, S.D.), Oct. 29, 1999, at 1A.
In December of 2003, former Governor Janklow resigned his seat in the U.S. House
of Representatives after being convicted of second-degree manslaughter and reck-
less driving for speeding through a stop sign and killing a motorcyclist. See Carson
Walker, 100 Days, ArRGUs LEADER (Sioux Falls, S.D.), Jan. 23, 2004, at 1A; Carson
Walker & Joe Kafka, Janklow Receives Sentence Today, ABERDEEN AM. NEws
(S.D.), Jan. 22, 2004, at 1A.

290 See Letter from Ralph F. Boyd, Jr. to the Hon. William J. Janklow, supra note
275.

291 1d. § TI(A).

292 1d.

293 Id. § TI(B).
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b. Aftermath

In 2003, the Sioux City Argus Leader called South Dakota’s
juvenile corrections record “nothing short of terrible” because
“we’ve resisted [reform] for so long.”?** At the same time, the
Argus Leader offered measured praise for the state’s announced
pledge to heed the Justice Department’s recommendations and
rectify the deficiencies that the Agency found. “[T]his sudden
change of heart comes as we’re being forced to comply with fed-
eral law—rather than from a real sense of caring,” the newspaper
said, “but the end result will be good for our youths, and that’s
important.”?%3

6. Mississippi

The Justice Department report “means the Legislature can’t
treat the youth training centers as z00s.”>%°

In 2002, the Justice Department inspected two aging Missis-
sippi training schools, the Oakley Training School in Raymond
and the Columbia Training School in Columbia. The New York
Times was not wide of the mark a year later, when it called them
“debilitating dumping grounds for troubled children
[w]oefully underfinanced, understaffed, and ill-equipped.”®’

At the time of the Justice Department’s inspection, Oakley
was still subject to a 1977 federal district court order mandating
corrective action.””® For more than a quarter century, the order
had been largely ignored by the Governor’s Office, the legisla-
ture, and the State Division of Youth Services. Not only had the
State failed to rectify most of the constitutional and statutory vio-
lations the court had found;**® if anything, conditions at Oakley
were growing worse. So too were conditions at Columbia.

In 1977, most children held at Oakley were incarcerated for

294 Editorial Comment, Youths Now a Priority, ARGUs LEADER (Sioux Falls,
S.D.), Sept. 9, 2003, at 5B.

295 Id.; see also Editorial Comment, Fixing Juvenile Justice, ARGUsS LEADER
(Sioux Falls, S.D.), Feb. 24, 2003, at 5B; Lee Williams, Corrections Report Released,
ARrRGUSs LEADER (Sioux Falls, S.D.), Feb. 18, 2003, at 1B.

296 Eric Stringfellow, Musgrove Must Also Fix Deficiencies for Juveniles, CLAR-
1oN-LEDGER (Jackson, Miss.), July 24, 2003, at 1B.

297 David M. Halbfinger, Care of Juvenile Offenders in Mississippi Is Faulted , N.Y.
TimEs, Sept. 1, 2003, at A13.

298 See Morgan v. Sproat, 432 F. Supp. 1130 (S.D. Miss. 1977).

299 Id. at 1159; see, e.g., Halbfinger, supra note 297 (“Perhaps most alarming
about the Justice Department’s conclusions . . . is how loudly they echo those of a
federal judge in a landmark 1977 court ruling on conditions at Oakley.”).



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 46 6-APR-06 12:13

1046 OREGON LAW REVIEW [Vol. 84, 2005]

running away, fighting, or attempted suicide. The federal court
found that the institution “completely undermine[d] the remedial
purposes of juvenile corrections™® by (1) confining children
around the clock in isolation units in dark, cold cells, some bare
except for a hole in the floor for an unflushable toilet;**! (2)
maintaining understaffed medical and mental health facilities
that denied needed treatment;*** (3) maintaining overcrowded
living units that denied basic privacy;** and (4) providing little or
no general or vocational education, and virtually no special edu-
cation programs for the “extremely high percentage” of juveniles
who were mentally disabled or otherwise required these
services.?**

In 2002, a state legislative committee found medical care, den-
tal care, and treatment and programming for special-needs chil-
dren still deficient at both Oakley and Columbia.>*> The Justice
Department’s 2003 report confirmed these findings and also fo-
cused on a matter untouched by the 1977 federal court order—
the serious injuries children routinely suffered at both institu-
tions from assaults and other physical violence that staff rou-
tinely perpetrated “with impunity.”3°

a. The Justice Department Report

Oakley and Columbia operated on a paramilitary model—
Oakley for 336 boys, and Columbia for 92 girls and 104 boys.*"”
Some of the confined youths were as young as ten, and most
were nonviolent offenders.**® Many of the confined youths suf-
fered from mental illness or mental retardation, even though
state law required courts to commit such youths to rehabilitation
facilities operated by the State Department of Mental Health

300 Morgan, 432 F. Supp. at 1143.

301 7d. at 1138-40.

302 7d. at 1143-46.

303 Id. at 1148-49.

304 1d. at 1151-53.

305 See JoINT LEGISLATIVE COMM. ON PERFORMANCE EVALUATION & EXPENDI-
TURE REVIEW (PEER), HEALTH AND SAFETY IssUES AT THE OAKLEY AND COLUM-
BIA YouTH TRAINING ScHooLs (2002), available at http://www.peer.state.ms.us/
reports/rpt432.pdf; Patrice Sawyer, Abuse Cited at Youth Training Centers, CLAR-
10N-LEDGER (Jackson, Miss.), July 15, 2003, at 1A.

306 See Letter from Ralph F. Boyd, Jr. to the Hon. Ronnie Musgrove, supra note
5, at 10.

307 Id. at 2-4.

308 Id. at 2-3.
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rather than to prison-like facilities.?"”

The Justice Department found that children at Oakley and Co-
lumbia were hog-tied, pole-shackled, locked in mechanical re-
straints and isolation units, and routinely assaulted by staff.>'® A
Columbia staff member confirmed incidents of hog-tying, which
youths reported occurred while they were on suicide watch or
when they failed to follow orders.*!' Pole-shackled children had
their hands and legs handcuffed around a utility pole for hours
while other youths performed military drills around them.*'?

Oakley and Columbia staff also regularly sprayed children
with potentially lethal oleoresin capiscum (OC) pepper spray as
punishment for minor infractions when no safety risks existed.>'?
At Columbia, suicidal youths were sprayed for their suicidal be-
havior and gestures, and youths locked in isolation rooms were
sprayed for banging on their cell doors.>'* One suicidal girl was
sprayed because she failed to remove her clothes before being
placed in solitary confinement.>!> Also sprayed were youths who
failed to perform military exercises, including youths physically
unable to keep up with others.>'®

The Justice Department found that guards sometimes stripped
suicidal girls naked and hog-tied them in Columbia’s “dark
room,” where they were held for three days to a week.*'” The
room was a locked, windowless isolation cell with nothing but a
drain in the floor through which the girls urinated and defecated
but which they could not flush.>'® Of the fourteen girls confined
in Columbia’s isolation unit when the Justice Department ar-
rived, nine had been locked up in extremely hot, poorly venti-
lated cells for more than a week, and one had been locked up for
114 days.®'? Staff sometimes used restraint chairs for punish-
ment, sometimes hog-tied the girls, and sometimes used OC

309 See id. at 2.
310 Id. at 5-7.
311 [d. at 6.

312 14,

313 [d. at 11-12.
314 Id. at 11.
315 Id.

316 Id. Concerning OC spray generally, see supra text accompanying notes 213-
14.

3171d. at 7.

318 Id. at 8.

319 14,
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spray on them for minor misbehavior.>*® The girls were often
denied water, personal hygiene items, bathroom facilities, and
sufficient mental health care, even though many of the girls suf-
fered from forms of mental disorders, particularly separation
anxiety disorder.*?!

Girls reported being forced to eat their own vomit if they
threw up while exercising in the hot sun.?*> Youths recommitted
to Oakley were taken to an isolation room and punched and
slapped by staff as punishment.*?® Staff confirmed that one
counselor choked a boy, and another boy reported that a staff
member had shoved his head into a toilet.*** Girls as young as
ten in Columbia’s isolation unit also reported being hit, choked,
and slapped.®®

At both institutions, youths with mental health conditions re-
ceived only “haphazard and cursory” treatment, and many
youths were denied the psychiatric medications they had previ-
ously taken.>*® Rather than receiving counseling, rehabilitative
treatment, and education, suicidal youths were kept, sometimes
naked, on the concrete floor of bare isolation cells with no mat-
tresses during the day.**” Justice Department consultants ob-
served a thirteen-year-old boy sitting in the restraint chair near
the control room at Oakley, reportedly to prevent self-mutila-
tion.**® Family members had severely sexually abused the boy,
who had been in several psychiatric hospitals.**®* As described in
the report:

No staff approached him, and he was not allowed to attend
school or receive programming, counseling, or medication. . . .
Just before our arrival, he had been locked naked in his empty
cell. His cell smelled of urine, and we observed torn pieces of

toilet paper on the concrete floor that he had been using as a
pillow.*?

The Justice Department found Oakley and Columbia’s

320 4.
321 g,
322d. at 9.
323 Id. at 10.
324 14

325 [4.

326 Id. at 16.
327]d. at 17.
328 Id. at 19.
329 14.

330 4.
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paramilitary programs particularly unsuitable for four groups of
children forced to participate in them: (1) younger boys, (2)
girls, (3) youths with developmental disabilities, and (4) physi-
cally or emotionally fragile youths.**! “Many staff perceived that
[younger boys were] non-compliant and anti-authority, when in
reality, many of the boys are merely active third, fourth and fifth
graders with short attention spans,”? or boys with Attention
Deficit Hyperactivity Disorder (ADHD) who were denied their
medication.>*? “Harsh disciplinary practices . . . characterized as
training” were meted out to girls, including one who was re-
quired to sleep one hour and walk one hour for two successive
nights before she was forced to eat every meal standing for the
next week.>** A staff member told the Justice Department that
youths with learning or developmental disabilities “can’t make
it” in the military program, but that these youths nonetheless
served longer commitments because of their failures.®3>

Twenty-five years after the federal district court ordered im-
provements at Oakley, the institution’s kitchen still had rodent
and insect infestation, including mouse droppings in the food
storage areas and live and dead cockroaches in the kitchen.?3¢
Staff said they had to cover food while cooking because cock-
roaches would otherwise fall in from the hood above the stove,
and youths found roaches in their food.**’

Medical and dental care at Oakley and Columbia still relied on
equipment that was old, rusty, and dirty. Oakley’s medical clinic,
located in a decrepit building damaged by water leaks, had no
sterilization facilities to clean medical equipment.’*® Supplies
were not properly stored to maintain any kind of sterilization.>*°
“The dental clinic had not been cleaned in many months,” the
Justice Department found, “because we observed dirt, spider
webs, mouse droppings, and dead roaches everywhere. It was ap-
parent that the clinic has a major insect and rodent
infestation.”?%°

331 Id. at 20.

332 1d.

333 See id.

334 Id. at 20-21.
335 [d. at 21.

336 Id. at 35.
337 Id.

338 Id. at 23, 34.
339 Id. at 34.
340 Id.
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Medical care also suffered from professional staff shortages,
incomplete health assessments, and routine failures to continue
medication and other medical regimens children followed before
they were admitted.**!' In 1997, a fifteen-year-old Oakley youth
died of meningococcal meningitis—a bacterial disease that essen-
tially causes a spinal infection—after staff reportedly ignored his
complaints for two days because they thought he was faking until
he was found breathing abnormally and bleeding from the
mouth.>*?

Youths at Oakley and Columbia still did not attend school for
several weeks after admission, and then generally did not receive
state-mandated class time, appropriate placements, or special ed-
ucation that met the requirements of the IDEA and the Rehabil-
itation Act** Staff regularly removed children from class for
work detail >**

b. Aftermath

In December of 2003, the Justice Department sued Mississippi
when the Agency was unable to negotiate a settlement concern-
ing conditions at Oakley and Columbia.**> Because many of
Mississippi’s poorest counties have no juvenile group homes or
treatment centers, the counties have continued using Oakley and
Columbia “as a catch basin for all the child and youth problems
in the state.”#¢ The member of Congress who first asked the
Justice Department to inspect the two institutions remained
skeptical that the State had the will to reform its juvenile justice
system: “Mississippi had plenty of time to get its act together and
didn’t. You’re asking people to trust an entity that has not
demonstrated any care or concern about children.”**

341 Id. at 22-24.

342 See Sylvain Metz, Musgrove Tours Training School, CLARION-LEDGER (Jack-
son, Miss.), Jan. 4, 2002, at 1B; Disease Kills Youth At Training Center, ComM. Ap-
pPEAL (Memphis, Tenn.), Jan. 1, 1997, at 2B.

343 See Letter from Ralph F. Boyd, Jr. to the Hon. Ronnie Musgrove, supra note
5, at 26-32.

344 1d. at 28.

345 See, e.g., Justice Department News Conference with Assistant Attorney Gen-
eral Alexander Acosta, Fed. News Service, Dec. 18, 2003.

346 Halbfinger, supra note 297 (quoting Jeffrey A. Butts, Director of the Urban
Institute’s Program on Youth Justice).

347 Pamela Berry, State Seeks Help in U.S. Suit, CLARION-LEDGER (Jackson,
Miss.), Mar. 12, 2004, at 1B (quoting Congressman Bennie Thompson).
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7. Arizona

“I would not have committed this kid to the Department of Ju-
venile Corrections at this time if I had read the [Justice Depart-
ment] report.”3*®

In 2002, the Justice Department inspected three Arizona se-
cure juvenile correctional facilities, the Adobe Mountain School
for boys and the Black Canyon School for girls in Phoenix, and
the Catalina Mountain School for boys in Tucson.**’ In the year
before the report appeared, three boys had committed suicide by
hanging themselves at Adobe Mountain.*** The Department’s
2003 report found that all three institutions failed to protect
youths from sexual and physical abuse, tolerated unsafe and un-
sanitary living conditions, denied adequate special education to
children with disabilities, maintained grossly deficient medical
and mental health care, and followed inadequate suicide preven-
tion measures.>>!

The Arizona federal district court had wrestled for years with
degrading conditions in the State’s juvenile corrections system.
In 1986, a federal suit challenged the constitutionality of condi-
tions at the Catalina Mountain School.*? The Johnson v.
Upchurch complaint was soon amended to include all long-term
juvenile facilities in the state, and the court certified the suit as a
class action.®>® After considerable resistance, the State settled in
1993 and agreed to reform the facilities.*>*

Before the 1993 settlement, Arizona juvenile prisons empha-
sized harsh punishment, even though few incarcerated youths
had threatened public safety and two-thirds were confined for
parole violations, often for such reasons as failing to appear for
periodic drug testing.*> To fulfill the legislature’s mandate that
incarcerated juveniles do twenty hours of hard labor weekly,

348 See Patty Machelor, Judges Wary of Sending Kids to Center, Ariz. DAILY
StaRr (Tucson), Apr. 2, 2004, at Al (quoting Juvenile Court Judge Suzanna Cuneo).

349 See Letter from R. Alexander Acosta, Assistant Att’y Gen., U.S. Dep’t of
Justice, to the Hon. Janet Napolitano, Governor of Ariz. (Jan. 23, 2004), available at
(regarding CRIPA investigation of Adobe Mountain School and Black Canyon
School in Phoenix, Arizona and Catalina Mountain School in Tucson, Arizona).

350 [d. at 4.

351 d. at 2, 4-5, 11, 20-21, 25-26.

352 See David Lambert, Johnson v. Upchurch Victory Brings Big Reforms in Ari-
zona Juvenile Institutions, YoutH L. NEws, Mar.-Apr. 1993, at 2, available at .

353 Id. at 2-4.

354 1d. at 1.

355 David Lambert, Juvenile Institution as Prison: The Legacy of Sam Lewis,
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some confined youths worked as “shine boys,” shining staff
members’ shoes.>>® Most youths, however, were assigned to
work crews that “raked rocks,” continually smoothing out desert
sand in the hot sun.**” Youths who refused work duty, the John-
son plaintiffs’ lead counsel reported, were shackled and hand-
cuffed to a fence in the outdoor heat.*®

The qualifications, job descriptions, responsibilities, job train-
ing, and uniforms of the juvenile institutions’ security staff were
identical to those of guards in the state’s adult prisons.>>® In his
deposition in the Johnson proceedings, the State Department of
Corrections Director testified that he could not identify any sig-
nificant differences between cells in Catalina Mountain’s isola-
tion unit and cells on death row.>*°

The pre-1993 culture of violence and resentment at Arizona’s
juvenile institutions was accompanied by suicidal behavior and
program decline.>®" Treatment and education suffered cuts, and
some youths were held in isolation for days with their wrists
handcuffed to their ankles, or with their handcuffed and shackled
bodies four-pointed to bed frames.**> Some youths were stripped
naked and handcuffed for days.??

After evident improvement at the juvenile prisons during five
years of federal district court oversight beginning in 1993, the
court excoriated the State in 1998 for proposing to ease persis-
tent overcrowding by locking up some youths in an adult prison.
“Who dreamed that one up? That’s a real winner,” the judge
asked in open court.*** “They’ve got to be smoking marijuana to
do things like that—putting the youngest kids in a peniten-

Yourn L. News, Mar.-Apr. 1993, at 1-2, available at http://www.youthlaw.org/
advocacy.htmf#justice.

356 Lambert, supra note 352, at 1-2.
357 Id. at 2.

358 Id.

359 Lambert, supra note 355, at 2.
360 J.

361 See Allen Breed et al., Opportunity Is Here For State To Fix Juvenile Mess,
Ar1z. ReruBLIc (Phoenix), Feb. 16, 2004, at B9 (article by the three court-ap-
pointed Independent Monitors who supervised implementation of the Johnson
agreement); Lambert, supra note 352, at 1.

362 Lambert, supra note 355, at 3.

363 Id.

364 Kristen Cook, Juvenile Plan Awful, Judge Says, Ariz. DaiLy STAR (Tucson),
Apr. 29, 1998, at 1B.
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tiary.”?®> The Monitors’ report on the Adobe Mountain School,
the judge added, “makes me ashamed to be born and raised in
this state.”3%¢

a. The Justice Department Report

The Justice Department found that boys at Adobe Mountain
were sexually abused by staff and other youths “with incredibly
disturbing frequency.”?®” Staff also acknowledged that many
Adobe Mountain staff members physically abused boys by hit-
ting them or slamming them to the ground.**® Boys were ex-
posed to unnecessary risks of physical injury by other staff
members, including one who required youths to crawl on their
stomachs through a drainage ditch to receive their free time.**®
Staff members also permitted and even encouraged boys to fight
each other.> An Internal Affairs investigation determined that
one boy received a serious eye injury in a youth-on-youth fight
set up by a staff member.?”!

Most Adobe Mountain and Catalina Mountain rooms lacked
toilets, forcing boys to urinate and defecate in plastic bottles and
laundry bins at night because understaffing kept them from leav-
ing their rooms to relieve themselves.?”> The three schools did
not adequately screen and identify students for special education
services, and failed to provide special education required by the
IDEA and the Rehabilitation Act.’”?

Mental health treatment at all three institutions “expose[d]
youth to significant risks of harm.”*”* One boy had threatened to
kill himself for months, but a staff member said he did not take
the threats seriously because the boy had not yet made any at-
tempt.>”> “Another staff member stated that if a youth was seri-
ous about killing himself, he should get a knife or a rope and ‘just

365 See id. ; Editorial, Mishandling Juveniles, Ariz. DALY STAR (Tucson), May 3,
1998, at 2F.

366 See Cook, supra note 364.

367 See Letter from R. Alexander Acosta to the Hon. Janet Napolitano, supra
note 349, at 11.

368 Id. at 13.

369 Id.

370 Id.

371 [d. at 13-14.

372 [d. at 19.

373 Id. at 20-24.

374 Id. at 25-26.

375 Id. at 34.
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do it.’”37® Even after the three boys hanged themselves at
Adobe Mountain in 2002, suicide prevention procedures at all
three schools remained “grossly inconsistent” with generally ac-
cepted professional standards.*””

b. Aftermath

In September of 2004, the Justice Department filed a federal
CRIPA enforcement action against Arizona, and the parties
reached a settlement on the same day.’’® The agreement pro-
vides for Independent Monitors who will report regularly to the
Department about the state’s progress in eliminating constitu-
tional and statutory violations, and a gubernatorial task force will
also continue to review department policy.>’”® The Monitors’ first
report pointed to partial compliance with the Justice Department
agreement, but also found that confined youths still feared that
staff members would not keep them safe and that only one in
thirty confined youths knew how to report abuse.**°

8. Maryland

“If you were sort of a mad scientist who was sent to Maryland to
deliberately make kids into criminals, you could hardly do any
better than what’s going on in Maryland’s juvenile facilities . . . .
You’d have to work hard to cripple kids worse than they’re being
crippled now.” 38!

The Justice Department’s 2004 report on two Maryland juve-
nile detention facilities—the Cheltenham Youth Facility and the
Charles H. Hickey, Jr. School—was not the first time a federal
agency urged the state to reform its juvenile detention system. In
1967, the U.S. Department of Health, Education, and Welfare
(HEW)—which is now the Department of Health and Human
Services—found Maryland’s system “too large” and marked by

376 Id.

377 Id. at 4-5.

378 See Sheryl Kornman, Report: Youth Prisons Not Up To Par, TucsoN CITIZEN,
Mar. 24, 2005, at 5A; Correcting Corrections, Ariz. REpuBLIC (Phoenix), Mar. 29,
2005, at B6, available at http://www.azcentral.com/arizonarepublic/ opinions/articles/
0329tue1-29.html.

379 Kornman, supra note 378.

380 See id.

381 Todd Richissin, Lt. Gov. Is Urged to Close Teen Jail, BaLT. SUN, Nov. 27, 2001,
at 1A (quoting Vincent Schiraldi, Executive Director of the Center on Juvenile and
Criminal Justice).
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“an overuse of institutionalization.”*®* To no avail, HEW recom-
mended that Maryland “establish| | community-based programs
for delinquent youth capable of being treated in the
community.”?%3

In 1991, private consultants warned that mistreatment by
guards left Hickey’s “warehoused” youths “at imminent risk of
physical and emotional damage.”*®* A study of 947 youths re-
leased from Maryland correctional facilities in 1994 revealed that
eighty-two percent were referred to juvenile or criminal courts
within two-and-a-half years after release.®® Maryland re-
sponded by fencing in Hickey and contracting with a private firm
to operate it—and by creating three boys boot camps in 1996 as a
much touted “tough on crime” measure.

The rise and fall of Maryland’s juvenile boot camps was swift
and bloody. In late 1999, within days after the Baltimore Sun
published a four-part series exposing savage beatings routinely
inflicted by boot camp guards, the embarrassed Governor hastily
summoned the National Guard to protect the youths and closed
the three-year-old camps.®¢

The Baltimore Sun reported that boot camp guards routinely
slammed, punched, choked, dragged, and kicked the boys, some-
times while the youths were handcuffed, shackled, and unable to

382 See JEFFREY A. BuTTs & SAMUEL M. STREIT, YOoUTH CORRECTION REFORM:
THE MARYLAND AND FLORIDA ExPERIENCE 8 (1988), available at http://jbutts.com/
pdfs/csyp-md.pdf.

383 Id. In 1973, the NAACP Legal Defense and Educational Fund similarly con-
cluded that Maryland’s secure training schools confined too many children who did
not belong in secure detention, and recommended that the large training schools “be
phased out and replaced by a variety of community-based facilities.” Id. at 8-9.

384 See Editorial, Hickey on the Rebound?, BALT. SuN, Sept. 28, 1992, at 10A;
Scott Shane, A Rough Road Up from Delinquency: At Hickey School, Young Of-
fenders Make Progress, But Will it Matter? , BALT. SUN, Oct. 11, 1992, at 1A.

385 See RicHARD A. MENDEL, LEss HyPE, MoORE HELP: REDUCING JUVENILE
CrRIME, WHAT WORKS—AND WHAT DoOEsSN’T 4 (2000).

386 See Todd Richissin, Glendening Suspends Juvenile Boot Camps, BALT. SUN,
Dec. 12, 1999, at 1A [hereinafter Richissin, Glendening Suspends]; see also Todd
Richissin, “Why Are You Crying?” Answer: “My Life, Sir,” BaLT. Sun, Dec. 5,
1999, at 1A, available at http://www.rickross.com/reference/teenboot/ teen-
boot11.html; Todd Richissin, On Graduation Day, An Illusion of Hope, BALT. SUN,
Dec. 6, 1999, at 1A [hereinafter Richissin, Graduation Day], available at http://
www.rickross.com/reference/teenboot/teenboot10.html; Todd Richissin, A Quick
Transition from “Sir!” to “Yo!,” BALT. SuN, Dec. 7, 1999, at 1A, available at http://
www.rickross.com/reference/teenboot/teenboot13.html; Todd Richissin, We Don’t
Have Any Place to Put Them, BALT. SuN, Dec. 8, 1999, at 1A, available at http://
www.rickross.com/reference/teenboot/teenboot12.html.
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protect themselves.*®” Boys suffered shattered teeth and broken
bones. According to the class action complaint filed by the in-
jured youths, one guard stepped on a youth’s head with his boot
until the youth passed out.*®® Another guard broke a youth’s
arm and then forced him to do push-ups and chin-ups every day
for a week before receiving medical care.’® Another youth was
slammed into a chalkboard with such force that he cut his head
and broke the board.**® Yet another youth suffered a broken left
arm when he was on the ground and guards twisted it until it
snapped.**!

A hastily appointed gubernatorial task force confirmed the
brutality and found that top juvenile justice agency officials had
known about it for months but did almost nothing to protect the
youths.***> The task force told of a boot camp guard who threw a
teen to the ground and banged the boy’s face into the dirt until
he could not breathe, producing chest and neck compression and
hemorrhaging in both eyes that a physician said was the worst
case of hemorrhaging she had ever seen.***> The task force de-
scribed punches from guards that left one juvenile “bleeding
profusely”;*** a circle of guards who pushed a boy around with a
hood pulled over his head;*** guards who forced a boy to stand in
formation outdoors in January until he suffered frostbite;**® and
guards who, whenever a boy left food on his plate, would push
the boy’s face into the food and gouge his eyes with their
thumbs.?”

Some Cheltenham and Hickey staff members had felony

387 See Todd Richissin, Boot Camp Deal Is Struck, BaLt. SuN, Mar. 29, 2002, at
1A.

388 Id.

389 1.

390 1.

391 See Kate Shatzkin, Guarding Against Abuse of Authority: Boot Camp Case
Has Roots in Civil Rights Law, BaLt. Sun, Dec. 29, 1999, at 1B.

392 See Richissin, Glendening Suspends, supra note 386.

393 See Todd Richissin & Kate Shatzkin, Report Provides New Evidence of Abuse
at Camps, BALT. Sun, Dec. 17, 1999, at 1A; Richissin, Graduation Day, supra note
386.

394 See Todd Richissin, Another Casualty at a State Boot Camp , BALT. SUN, Dec.
10, 1999, at 1A.

395 See Richissin, Graduation Day, supra note 386.

396 See Richissin & Shatzkin, supra note 393.

397 Todd Richissin & Thomas W. Waldron, Panel Finds Brutality Widespread at
Camps, BaLT. SUN, Dec. 11, 1999, at 1A; Kate Shatzkin, Boot Camp Guards Deal in
“Pain, Pain!,” BarLt. SUN, Dec. 11, 1999, at 1A.
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records of their own.**® Staff routinely perpetrated or en-

couraged beatings of youths, according to the state’s Indepen-
dent Juvenile Justice Monitor, an office created by statute and
charged with monitoring conditions in all Department of Juvenile
Justice (DJJ) facilities and reporting its findings to the Governor,
legislature, and the DJJ Secretary.®* The Independent Monitor
intimated that the steady stream of reported abuse and neglect at
the two institutions was only the tip of the iceberg because
“many other cases . . . go unreported by staff and youth for fear
of retaliation.”*

Internal incident reports contained dozens of allegations that
Cheltenham staff members punched or slapped children as young
as eleven.*! The Independent Monitor reported that Hickey
staff members pulled a youth from his room for setting off a
sprinkler system, slammed him against the wall, and allowed
older youths to beat him.**> A staff member was dismissed for
using a fire extinguisher and a club to threaten youths.**® State
police found that guards at a third Maryland juvenile institution,
the Victor Cullen Center, forced teens to settle scores with their
fists as the guards stood by and watched, spectacles the Baltimore
Sun likened to dog fights.**4

Two Hickey staff members were charged with holding a youth
in his room and repeatedly punching him in the face, leaving his
face swollen and his body cut for three hours before he was taken
to a nurse.*® One of the staff members reportedly offered the
victim’s roommate, who witnessed the beating, free telephone
calls and a CD player in return for his promise not to report what

398 See Editorial, Maryland’s Shame, BALT. SUN, Apr. 19, 2004, at 10A.

399 See Dan Fesperman, Hickey Turns a Violent Page, BaLT. SUN, Mar. 30, 2004,
at 1A.

400 1.

401 See Greg Garland, Abuses Reported at Hickey School, BALT. SuN, June 12,
2003, at 1A.

402 14,

403 1.

404 See Todd Richissin, Abuse of Teens Persists Despite State’s Promises, BALT.
Sun, Nov. 25, 2001, at 1A; see also Tara Andrews, State Must Address Festering
Juvenile Justice Problems, BALT. SUuN, Nov. 1, 2001, at 23A.

405 See Jeff Barker, Conditions at Hickey Shocked Md. Officials, BALT. SUN, May
27, 2004, at 1A [hereinafter Barker, Conditions at Hickey]; Jeff Barker, Two Staff
Members Accused in Beating at Hickey, BALT. SUN, Feb. 20, 2004, at 1B [hereinafter
Barker, Two Staff Members Accused]; Dan Fesperman, Violence at Hickey Offers
Early Test of Security Plan, BALT. SUN, Feb. 4, 2004, at 1A.
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he saw.*%®

Legislators heard testimony about frequent drug use at Chel-
tenham and Hickey by youths and staff members.*®” The Inde-
pendent Monitor reported that Hickey staff brought in alcohol
and pornography and had sex with youths.**® A youth reported
missing from Hickey was found driving the car of a female staff
member, who was dismissed for having had sex with him.** In
1999, a staff member impregnated a girl confined at
Cheltenham.*'©

Youth-on-youth violence also continued unchecked. At Chel-
tenham, youths repeatedly raped a thirteen-year-old boy and
staff members were accused of arranging fights between boys.*!!
Youths with idle time on their hands at Hickey stashed scissors
and pens for use as weapons.*'? One sixteen-year-old boy con-
fined at Hickey wrote his grandmother, “I'm so afraid. All the
locks are broken, and there is no safe place to be.”*'? His grand-
mother said the boy “never felt safe for one minute. He was ter-
rified. He sat with his back to the wall in the day room. . . .
[T]here were fights all the time.”*'*

State officials and the Independent Monitor acknowledged
that suicide threats and attempts were common among youths
confined at Cheltenham and Hickey. In 2000 alone, staff mem-
bers at Cheltenham, Hickey, and the Victor Cullen Center re-
corded 122 incidents of teens threatening or attempting
suicide.*’> In August of 2003, the State finally announced that it

406 See Barker, Two Staff Members Accused, supra note 405.

407 Jeff Barker, Youth Facility Beset by Troubles, BALT. SUN, Sept. 8, 2003, at 1B;
Fesperman, supra note 405.

408 See Barker, Two Staff Members Accused, supra note 405; Garland, supra note
401; see also Burton v. Youth Servs. Int’l, Inc., 176 F.R.D. 517, 519 (D. Md. 1997)
(granting summary judgment in favor of Hickey’s private operator in action brought
under 42 U.S.C. § 1983 by youth who alleged that his roommate beat and raped him;
dismissing state law claims without prejudice).

409 See Garland, supra note 401.

410 See Kate Shatzkin, Monitors Begin Their Watch at Youth Facilities, BALT. SUN,
Dec. 15, 1999, at 1A.

411 See Jeff Barnes, Riot Cited as Reason to Close Cheltenham Detention Center,
WasH. TiMEs, Mar. 21, 2003, at B6; Vincent Schiraldi, Time to Shut Down Chelten-
ham Once and for All, BaLT. SUuN, Mar. 31, 2003, at 17A.

412 See Barker, Conditions at Hickey, supra note 405.

43 14,

414 See Fesperman, supra note 399.

415 See Jeff Barker, At State-Run Juvenile Facility, a Life of Violence, Predators,
BaLTt. Sun, June 6, 2003, at 1A; Jeff Barker & Greg Garland, Juvenile Facility Vio-
lated Its Rules, BALT. SUN, June 7, 2003, at 1B; Richissin, supra note 404.
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would stop placing children twelve and under in Cheltenham be-
cause of concerns for their safety among tougher boys, who in-
cluded seventeen-year-olds charged with attempted murder,
armed robbery, and assault.*!¢

a. The Justice Department Reports
(i) The 2002 Report on the Baltimore City Detention Center

Before the Justice Department focused on Cheltenham or
Hickey, the Agency inspected the Baltimore City Detention
Center, a 200-year-old adult jail that held about 125 juveniles be-
tween fifteen and seventeen who were charged or sentenced as
adults.*’” Most of the youths who comprised the Center’s gen-
eral population were confined in small cells for more than
twenty-two hours a day, without sufficient opportunities for exer-
cise.*'® The Justice Department found the Center infested with
roaches, rodents, and insects that spoiled the food supply.*®

The Department also found that the Center provided inmates
insufficient medical screening and assessment, inadequate acute
and emergent care, and only sporadic chronic care.**° Many con-
fined juveniles faced serious risk of harm because they were not
separated from adult inmates.*! Other juveniles were kept iso-
lated in segregation cells for as much as twenty-three hours a
day, sometimes for several months.**?

(ii) The 2004 Report on Cheltenham and Hickey

The Justice Department’s 2004 report on the Cheltenham
Youth Facility and the Charles H. Hickey, Jr. School described

416 See Jeff Barker, Younger Offenders No Longer Placed at Cheltenham Facility
Bavrt. Sun, Aug. 7, 2003, at 2B.

417 See Letter from Ralph F. Boyd, Jr., Assistant Att’y Gen., U.S. Dep’t of Justice,
to the Hon. Parris N. Glendening, Governor of Md. § I(A), available at http://
www.usdoj.gov/crt/split/documents/baltimore_findings_let.htm (last visited Mar. 3,
2006).

418 1d. § 1I(E).

419 [d. § TI(D)(1); see also HumaN RigaTs WATCH, NO MINOR MATTER: CHIL-
DREN IN MARYLAND’s JaILs (1999), available at http://www.hrw.org/ reports/1999/
maryland (“Children in [the Baltimore City Detention Center] spend their days in
grim cells lacking direct natural lighting and crawling with cockroaches, rodents, and
other vermin. Ineffective heating and poor ventilation offer little relief from the
heat of the summer months and the chill of the winter.”).

420 See Letter from Ralph F. Boyd, Jr. to the Hon. Parris N. Glendening, supra
note 417, § TI(B).

21 d. § II(F)(1).

422 1d. § TI(F)(2).
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two institutions beset by beatings routinely perpetrated against
youths by staff members, some of whom were hired despite fel-
ony conviction records and histories of using excessive force
against juveniles.*”® Hickey staff, for example, used unsafe re-
straint practices that sometimes landed children in the hospital.
One such practice was the “lock and drop,” in which staff would
take a youth to the ground and force the youth into a prone posi-
tion (lying on stomach) while placing weight on the youth’s up-
per torso, a position that could cause asphyxiation.*** The Justice
Department also documented cases of a restrained youth who
vomited and lost consciousness when he inhaled some of the
vomitus, a restrained youth who suffered a seizure and required
hospitalization, and a youth sat on by a 300-pound staff member
who mocked the boy when he complained that he could not
breathe.*?

At both Cheltenham and Hickey, the Justice Department also
found ‘“unacceptably high levels of youth-on-youth violence”
that frequently left youths bloodied, bruised, and nursing broken
bones.*** The Department found root causes in understaffing, in-
adequately trained staff, and lack of an effective classification
system to separate violent and mentally ill youths from others.**’
Because unsupervised youths tampered with cell locks at Hickey,
many cells remained unlocked, enabling violent youths to enter
and commit assaults.*?

About a quarter of the juveniles locked up in Maryland have
severe mental problems, including clinical depression, bipolar
disorder, and schizophrenia; another fifty percent or so have
drug or alcohol problems.**® The Justice Department found that
neither Cheltenham nor Hickey provided adequate mental
health screening, clinical assessment, case management, or coun-
seling.**® Youths were not placed in appropriate treatment set-

423 See Letter from R. Alexander Acosta, Assistant Att’y Gen., U.S. Dep’t of
Justice, to the Hon. Robert L. Ehrlich, Jr., Governor of Md. 4-7 (Apr. 9, 2005),
available at (regarding investigation of the Cheltenham Youth Facility in Chelten-
ham, Maryland and the Charles H. Hickey, Jr. School in Baltimore, Maryland).

42414, at 7.

425 14,

426 Id. at 8.

427 [d. at 9-11.

428 Id. at 11.

429 See Richissin, supra note 404.

430 See Letter from R. Alexander Acosta to the Hon. Robert L. Ehrlich, Jr., supra
note 423, at 18.
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tings even when ordered by a court. Both institutions improperly
medicated some youths with ineffective or dangerous drugs,
often without informed consent or demonstrated concern for po-
tential side effects.**! Neither institution adequately assessed su-
icidal youths or provided sufficient supervision or mental health
services to youths on suicide precautions.**?

The Justice Department also found that youths at Cheltenham
and Hickey were denied timely access to medical care, adequate
health assessments, treatment for chronic conditions and physical
injuries, and needed dental care.*>* Youths with disabilities, who
comprised substantial percentages of the populations at both fa-
cilities, did not receive the vocational or special education to
which the IDEA entitled them.***

b. Aftermath

Frustrated with its inability to manage Hickey, in 1991 the
State contracted with a private firm to operate the facility.**
Even after the State changed contractors in 1993,%¢ it became
clear that privatization would produce little or no improvement.
By the time the State resumed control of Hickey on April 1,
2004, the institution was described as “an out-of-control
wreck . . . where housing units reeked of urine, graffiti covered
walls, and locks didn’t work on the doors of the rooms of dozens
of potentially dangerous offenders.”**’

Even after the state takeover, the independent monitor re-
ported that incidents of abuse and neglect at Hickey still took
place about once a week, and that 2.5 violent incidents were re-
ported daily, a number that had remained constant for years.**®
In April of 2004, a fifteen-year-old entered a seventeen-year-
old’s room at Hickey, put a pillow over his face, and sexually

431 Id. at 28-29.

432 [d. at 13-18.

433 Id. at 34-41.

434 Id. at 41-47.

435 See Barker, Conditions at Hickey, supra note 405.

436 1.

437 Id.; see also Letter from R. Alexander Acosta to the Hon. Robert L. Ehrlich,
Jr., supra note 423, at 13 (describing that several cells at both facilities smelled of
urine because youths locked up were often denied access to toilets outside their cells
and sometimes urinated on window sills or into bed linens).

438 See Jeff Barker, Hickey Teen Is Attacked in His Room, BALT. SUN, Apr. 28,
2004, at 1B.
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assaulted him.**° Another fifteen-year-old at Hickey was as-
saulted and had to be transported by helicopter to the hospital.**°
A fourteen-year-old boy awaiting a trip to court was attacked by
another youth who tried to set his clothes on fire.**!

The new sixty-million-dollar Baltimore City Juvenile Justice
Center, which opened in early 2004 after two years of construc-
tion delays,*** has worsened the culture of violence in Maryland’s
secure juvenile detention facilities. In the Center’s first six
months of operation, the press reported that six youths assaulted
a fifteen-year-old and fractured his jaw.*** Five youths at the
Center severely beat a sixteen-year-old, who suffered severe
head and torso injuries and broken legs when, according to po-
lice reports, the attackers continued kicking him in the head and
face after he fell to the ground defenseless.*** One section of the
new facility was vandalized so badly that authorities temporarily
closed it.*+

In September of 2004, the independent monitor cited the Balti-
more City Juvenile Justice Center for “threats to the life, health
and safety” of the juveniles confined there.**® The Monitor re-
ported two recent suicide attempts and a revolt by youths who
barricaded themselves inside the housing unit and set fire to it.**’
One resident tied a bedsheet to a railing, knotted the sheet
around his neck, and climbed over the railing.**® The youth,
hanging by his neck and left hand, was rescued by a staff member
and other youths.*** Another youth battered himself with pieces
of a desk, leaving his cell “smeared with blood.”**° Conditions at
the Center were so dangerous that public defenders and clergy
refused to enter the building to visit the confined youths.*!

439 [4.

440 Editorial, For Jailed Kids, Service as Usual, BaLT. SUN, May 18, 2004, at 16A.

441 See Fesperman, supra note 405.

442 Matthew Mosk, Juveniles in Md. Jail Imperiled, Report Says, WasH. PosT,
Sept. 14, 2004, at B1.

443 For Jailed Kids, Service as Usual, supra note 440.

444 Jeff Barker & Stephanie Desmon, New Violence at Youth Jails Causes Alarm,
Bavrt. Sun, Feb. 18, 2004, at 1A.

445 See For Jailed Kids, Service as Usual, supra note 440.

446 See Schiraldi & Soler, supra note 286.

447 Mosk, supra note 442.

448 14,

449 14,

450 1d.

451 See Matthew Mosk, Report Criticizes the Way Md. Treats Troubled Youth,
WasH. Posr, Sept. 22, 2004, at BS.



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 63 6-APR-06 12:13

Reforming Juvenile Delinquency Treatment 1063

In its report on the Center for the first quarter of 2005, the
independent monitor found that “youth on youth assaults and
use of force incidents” have sharply increased, seclusion is still
used illegally as punishment, nurses still do not report suspected
child abuse, and “[p]rogramming and education are still insuffi-
cient.”*? In July of 2005, the Justice Department announced
plans to inspect the Center under CRIPA.*>3

Maryland’s journey continues. In 2004, the state legislature
enacted a reform measure modeled on Missouri’s juvenile justice
system.*>* Many observers considered the measure weak, partly
because it gave DJS almost two more years to complete a master
plan and provided that Hickey would continue operating under
private management until the State assumes permanent control
in 2007.*>> In June of 2005, the State and the Justice Department
settled the Department’s lawsuit concerning Cheltenham and
Hickey by agreeing to needed reforms.*® The Governor also an-
nounced that he would close some confinement sections of
Hickey by the end of the year,*” though the Baltimore Sun edi-
torialized that the state has “few, if any, facilities . . . that can
offer the access to schooling, counseling, medical and personal
care and continuous oversight that would keep [Hickey’s ex-in-
mates] and the surrounding community safe.”*>®

452 Greg Garland, Justice Department Launches Investigation into City’s Juvenile
Jail, BaLT. Sun, July 30, 2005, at 1A.

453 See id.

454 F.g., Kate Shatzkin, Advocates Hope for Accelerated Reform of Juvenile Cen-
ters, BALT. SUN, Apr. 18, 2004, at 1B.

455 See id.; Cannon, supra note 7, at 28.

456 Justice Dep’t Settles Lawsuit Regarding Conditions of Confinement at Two
Md. Juvenile Justice Facilities, U.S. Fed. News, June 30, 2005, available at 2005
WLNR 10356261.

457 See Editorial, Ar Last, BaLT. SuN, July 1, 2005, at 12A.

458 Tom Stuckey, Democrats Wary of Governor’s Approach to Closing Hickey
School, AssociATED Press, July 13, 2005, WL 5/26/04 APALERTPOLITICS
13:57:07; Gov. Ehrlich’s Administration, Department of Justice Introduce Reforms:
Gov. Ehrlich Orders Hickey School to Be Closed, U.S. State News, June 30, 2005,
available at 2005 WLNR 10356159.

In addition to the states profiled in Part I of this Article, the Justice Department
has recently found serious violations in the juvenile corrections systems of Nevada
and Michigan.

In February of 2002, the Department found a pattern or practice of excessive
force used against youths confined at the Nevada Youth Training Center for boys in
Elko. See Letter from Ralph F. Boyd, Jr., Assistant Att’y Gen., U.S. Dep’t of Jus-
tice, to the Hon. Kenny Guinn, Governor of Nev. § II(A), available at http://
www.usdoj.gov/crt/split/documents/nevadayouth_center.htm (last visited Mar. 3,
2006) (regarding findings of investigation of Nevada Youth Training Center).
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II

MissoURI: “A GUIDING LIGHT FOR REFORM”#°

The Justice Department’s CRIPA reports and the reactions
they have provoked demonstrate the difficult policy choices fac-
ing states as they contemplate whether to move from incarcera-
tion-based juvenile corrections systems to a treatment-oriented
approach. In some states, governors and lawmakers have re-
sisted fundamental reform for years. In the coming years, politi-
cal considerations will figure prominently in the calculus.
Acknowledging past failures is one thing; making commitments
necessary to future success may be quite another.

A. The Missouri Program

Missouri began making the necessary commitments in the
1970s, when judges and prominent lawmakers urged the State to
reject nine decades of frustration with violent incarceration-
based youth prisons, and to stake out a new direction. The State
began replacing its failed training schools with small regional,
community-based facilities that enable highly trained staff to
treat delinquent children with constant therapy in small-group
settings. Most Division of Youth Services (DYS) staff today are
college-educated “youth specialists,” not guards or corrections
officers. No DYS facility contains more than eighty-five beds,
and all but three contain thirty-three beds or fewer.**® Unlike

Among other things, current and former staff members acknowledged that staff fre-
quently punched youths in the chest, kicked their legs, grabbed shirts and shoved
youths against lockers and walls, threw youths to the floor, slapped them in the face,
smashed their heads into doors, and pulled youths from their beds to the floor. Id.
Nevada reached a settlement agreement with the Justice Department in early 2004.
See Press Release, U.S. Dep’t of Justice, Justice Department Reaches Settlement
Agreement Regarding Conditions at Nevada Juvenile Facility (Feb. 26, 2004), avail-
able at http://www.usdoj.gov/opa/pr/2004/ February/04_crt_119.htm.

In 2003, the Justice Department inspected conditions at the W.J. Maxey Training
School in Whitmore Lake, Michigan, which confined approximately 200 youths be-
tween ages thirteen and twenty. See Letter from R. Alexander Acosta, Assistant
Att’y Gen., U.S. Dep’t of Justice, to the Hon. Jennifer M. Granholm, Governor of
Mich. 2 (Apr. 19, 2004), available at http://www.usdoj.gov/crt/split/documents/
granholm_findinglet.pdf (regarding CRIPA investigation of W.J. Maxey Training
School). The Justice Department found that Maxey misused mechanical restraints
and isolation, violated federal requirements for special education and accommoda-
tions for disabled youths, and failed to provide adequate medical and mental health
care. Id. at 2-16.

459 See MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 13-14.

460 Jd. at 13. For a history of Missouri’s juvenile justice system, see DouGLas E.
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their counterparts in many other states, DYS facilities have seen
little violence or gang activity and no suicides. And Missouri
does not maintain boot camps.

Missouri DYS has divided the state into five regions, with
thirty-one residential facilities that house the more than 1300 de-
linquents committed to the Agency each year.*! Decentraliza-
tion enables the Agency to treat most youths within thirty to fifty
miles of their homes, allowing their families and community to
support their treatment.*> DYS deems family involvement so
important to successful rehabilitation that when parents, guardi-
ans, or other family members lack their own transportation,
Agency staff drive them to and from residential facilities to make
visits and participate in family therapy sessions.*®

Each of Missouri’s five juvenile justice regions has a diverse
range of residential facilities that separate violent offenders from
other youths.*** Each incoming youth receives a comprehensive
needs and risk assessment.*®> DYS then fashions an Individual
Treatment Plan (ITP) for each youth and provides treatment in
the region’s residential care facility that provides “the least re-
strictive environment possible without compromising public
safety.”#%¢ Each youth is immediately assigned an individual case
manager whose supervision and support continue throughout the
youth’s stay and release into the community.*®’” Diverse pro-
gramming seeks to meet the needs of youths from metropolitan
and rural areas alike in an ethnically sensitive environment de-
signed to help youths “develop self-esteem and make positive be-
havioral changes in their lives.”#%®

For youths who have committed status offenses or misdemean-
ors, DYS maintains six nonsecure group homes (each with ten to
twelve beds) under responsible twenty-four-hour adult supervi-
sion, and proctor homes where youths live with college student

ABRAMS, A VERY SPEcIAL PLACE IN LiFe: THE HisSTORY OF JUVENILE JUSTICE IN
Missourt (2003).

461 AprAMS, supra note 460, at 205.

462 [d.

463 MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 11.

464 ApraMs, supra note 460, at 205.

465 Mo. DEP’T OF Soc. SERVS., MIssOURI’s DIVISION OF YOUTH SERVICES: PRO-
GRAMS AND SERVICES 1 (2003), available at http://dss.missouri.gov/dys/ articles/
progservice.pdf

466 See ScHWARTZ & VAN VLEET, supra note 15, at 6.

467 See MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 10.

468 Mo. DEP’T OF Soc. SERVS., supra note 465, at 1.
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mentor/role models in settings that offer structure, support, and
supervision. One such group home for eleven girls is located on
a university campus, and the girls eat in the university dining hall
and attend university activities.*®® Youths in group homes gener-
ally spend time in schools, jobs, group projects, community ser-
vice, and group, individual, and family counseling.

For youths who have committed more serious crimes and need
more supervision, DYS maintains eighteen moderately secure
group homes (each with twenty to thirty beds) throughout the
state in residential neighborhoods, state parks, and two college
campuses.*’” These youths also spend time in the community on
service projects, and youths who demonstrate trustworthiness
may get jobs at local nonprofit or government agencies. Contrast
this recent description of a Missouri DYS residential facility with
the stark, sometimes roach-infested juvenile prisons described in
the recent Justice Department reports:

Dorm rooms overflow with homey touches—a piano and
scented candle here, a fish tank and flowered shower curtain
there. The correctional officers look different too. Dressed in
their own clothes, Missouri’s staff members carry no Mace, no
batons, no handcuffs—only walkie-talkies. . . . “Most of us
come in with a fight mentality,” said Eric White, 16, of Kansas
City, a lanky youth who is doing time for burglary and was
recently named student of the month at the Northwest [Re-
gional Youth] Center [in Kansas Cityl. “But pretty soon you
see there’s no reason for that here.”*’!

DYS maintains secure care facilities that provide violent of-
fenders and chronic repeaters education, counseling, and voca-
tional guidance in groups of ten to twelve.*’? The facilities are
enclosed and locked with a perimeter fence, but nonetheless seek
to maintain an atmosphere conducive to treatment.*’?> The Los
Angeles Times recently described the maximum-security lockup
in St. Joseph, Missouri, where “two cats, Midnight and Tigger,
curl up on laps as the state’s toughest teenage offenders explore
the roots of their anger, weep over the acts of abusive parents

469 Id. at 5-6.

470 MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 14.

471 See Warren, supra note 17; see also Maggi, supra note 17 (describing this
facility).

472 Mo. DeP’T OF Soc. SERVS., supra note 465, at 5; see also Warren, supra note
17 (describing the group counseling sessions).

473 Mo. DeP’T OF Soc. SERVS., supra note 465, at 5.
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and swap strategies for breaking free of gangs.”*"

DYS day treatment facilities provide youths a minimum of six
hours of daily education, counseling, tutoring, and community
service activities before they return home to their families in the
evening.*”> These year-round facilities are the first stop for some
younger teens who are relatively minor offenders. For youths
previously confined in residential treatment, a period of day
treatment provides a transition back to life in the community.
Day treatment enables staff to provide supervision and support,
and enables youths to continue their education without the inter-
ruption that might occur as they await the start of the new
semester.*”°

Some DYS youths participate in local community service activ-
ities, including working at hospitals, senior centers, homeless
shelters, and children’s mental health facilities; other DYS youths
join scout troops and other local organizations.*”” When a youth
graduates from the DYS program, the Agency’s comprehensive
aftercare program has the individual case manager continue to
supervise the youth’s return to the community, and sometimes
even help the youth find employment or admission to GED (high
school equivalency) programs or college.*’® The DYS Job Readi-
ness/Work Experience Program provides a variety of employ-
ment experiences in cooperation with not-for-profit
enterprises.*’? College students studying social work and similar
disciplines serve as “trackers” who monitor the daily activities
and behavior of youths released into the community.**® Begin-
ning during the period of confinement and continuing after re-
lease, the aim of aftercare is to provide youths a smooth
transition that keeps them from drifting back to the unwhole-
some habits and local peer influences that contributed to crimi-
nal behavior in the first place.*®!

474 Warren, supra note 17.

475 See CTR. ON JUVENILE & CRIMINAL JUSTICE, REFORMING THE JUVENILE JUS-
TICE SYSTEM, available at http://www.cjcj.org/jjic/reforming.php (last visited Mar. 7,
2006).

476 See generally AM. CORRECTIONAL ASS’N, STANDARDS FOR JUVENILE DAY
TREATMENT PROGRAMS (1993).

477 Mo. DepP’T OF Soc. SERVS., supra note 465, at 7.

478 Id. at 3, 6.

479 Id. at 3.

480 MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 10.

481 See, e.g., Elizabeth Piper Deschenes & Peter W. Greenwood, Alternative
Placements for Juvenile Offenders: Results from the Evaluation of the Nokomis
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Prevention also receives careful attention. DYS annually pro-
vides the state’s juvenile courts nearly seven million dollars in
Juvenile Court Diversion funds to help avoid commitment of less
serious offenders to the Agency’s custody.*®> This grant-in-aid
program enables courts to develop local school programs, inten-
sive probation, educational tutoring, community group counsel-
ing, and other early intervention and prevention programs.
Diversion funding has permitted some courts to reduce the num-
ber of children they commit to DYS by as much as forty
percent.*®?

All the while, DYS has been guided by a fifteen-member, bi-
partisan advisory board comprised of judges, former legislators,
civic officials, and concerned citizens from all walks of life and all
areas of the state.*® The board provides expertise concerning
juvenile corrections policy and helps develop political support for
the Agency’s innovations.**> Local community liaison councils
also help maintain relationships between the Agency and the lo-
calities it serves.**® Missouri DYS has enjoyed bipartisan support
from governors and the legislature, and a budget that has qua-
drupled from about fifteen million dollars to sixty million dollars
in fifteen years.*®”

B. The Missouri Record

Missouri has become the national leader in juvenile justice re-
form by combining low recidivism rates with financial efficiency.
According to one national expert, Missouri’s DYS “gives children
a way to redeem themselves, and most of the kids do it.”**® “The
Missouri model deals with young people who have demonstrated
their willingness to break the law by exposing them to positive,
caring relationships,” says University of Chicago juvenile justice

Challenge Program, 35 J. Res. CRIME & DELINQ. 267, 267-70 (1998); John R. Dorf-
man, Who’s News: King of Reform Schools Eyes Orphanages, WaLL St. J., Feb. 1,
1995, at B1 (“It’s almost irrelevant what you do in the institutional stage if you don’t
have a good after-care program.” (quoting Dr. Barry Krisberg, President of the Na-
tional Council on Crime and Delinquency)).

482 ABrAMS, supra note 460, at 205.

483 Id. at 206.

484 Id. at 205.

485 4.

486 4.

487 1d.

488 Id. at 207 (quoting Barry Krisberg, President of the National Council on
Crime and Delinquency).
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researcher Jeffrey Butts.*®® “It prepares them for the world.”**°

The Annie E. Casey Foundation, which addresses the needs of
vulnerable children and families, calls Missouri’s low juvenile re-
cidivism rates “exceptional.”**' A 2003 report showed that sev-
enty percent of youths released from Missouri DYS custody in
1999 avoided recommitment to a correctional program within
three years:

Of 1,386 teens released from DYS custody in 1999, just 111 (8
percent) were sentenced to state prison or a state-run 120-day
adult incarceration program within 36 months of release, and
266 (19 percent) were sentenced to adult probation. . . . [Also]
94 youth were recommitted to DYS for new offenses following
release. . . .

.. . [A] 2000 recidivism study in Maryland found that 30
percent of youth released from juvenile corrections facilities in
1997 were incarcerated as adults within three years. In Louisi-
ana, 45% of youth released from residential programs in 1999
returned to juvenile custody or were sentenced to adult prison
or probation by mid-2002.

In Florida, 29 percent of youth released from a juvenile
commitment program in 2000-2001 were returned to juvenile
custody or sentenced to adult prison or probation within 12
months; the comparable figure in Missouri is just 9 percent.**?

But how much does Missouri’s low recidivism rate cost? The
American Youth Policy Forum (AYPF) found that Missouri en-
joys a recidivism rate one-half to two-thirds below that of most of
these states and spends one-third less on juvenile corrections
than the eight surrounding states.**®> Missouri spends about $103
per day for each youth in the DYS program, considerably less
than the amounts spent per day by other states with significantly
higher recidivism rates, such as Florida (approximately $271) and
Maryland ($192 per youth ages ten to seventeen).***

Missouri’s record of cost-efficient juvenile rehabilitation holds
promise elsewhere. In 2001, the Georgia Alliance For Children

489 Ayelish McGarvey, A Culture of Caring, AM. ProspECT, Sept. 1, 2005, availa-
ble at http://www.prospect.org/web/printfriendly-view.ww?id=10128.

490 14,

491 See Mendel, Small is Beautiful, supra note 16, at 35.

492 J[d. Approximately seventy percent of youths released from secure care in
Louisiana since 1994 have committed another crime. See CoALITION FOR EFFEC-
TIVE JUVENILE JUSTICE REFORM, BLUEPRINT FOR JUVENILE JUSTICE REFORM: A
LEGIisLATOR’S BRIEFING Book 6, 11 (2003).

493 See MENDEL, LEss CosT, MORE SAFETY, supra note 16, at 13.

494 Mendel, Small Is Beautiful, supra note 16, at 35-36; Nelson, supra note 20, at
4, 19.
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estimated that Georgia spent $60,000 a year to “rehabilitate” and
incarcerate a child, while community-based programs cost only
one-third of that amount.*> In a 2003 report, the Annie E.
Casey Foundation found that juvenile incarceration in Louisiana
consumed $89 million in state general revenue funds, more local
tax dollars than the State spent on mental health, child welfare,
public health, and addictive disorders combined.**® Louisiana
spent $157 a day to incarcerate a youth, but residential and day
treatment programs cost only $85 and $60 a day respectively, and
intensive “tracker” supervision costs only $15 a day.*”’

I

NATIONAL LESSONS FOR JUVENILE JUSTICE REFORM

Discussion of juvenile justice reform must recognize frankly
that managing delinquent youths is no easy chore. Delinquents
are not angels. They have committed crimes, sometimes serious
and even vicious crimes. Many delinquents have left victims with
disrupted lives or worse. Many come from broken and some-
times violent homes lacking the core family supports that most
Americans take for granted. Many delinquents suffer from
mental, physical, or emotional disabilities that leave their behav-
ior sometimes erratic during confinement.

Statewide juvenile justice systems, such as Missouri’s Division
of Youth Services and the broken systems inspected by the Jus-
tice Department, frequently assume custody of the most incorri-
gible youths deemed not amenable to treatment in county and
other local delinquency programs. Administrators and staff may
be hamstrung by substandard facilities and inadequate funding
beyond their control. States have made it easier than ever before
to transfer youths (particularly older violent youths) to criminal
court for trial and sentencing as adults, but transfer still leaves
statewide juvenile justice systems with troubled and sometimes
resistant youths.

The Justice Department has lamented that “the juvenile cor-
rections field has compiled a dismal record in its effort to reduce
the repeat offender rate of juveniles released from secure con-

495 See GA. ALLIANCE FOR CHILDREN, GEORGIA ON MY CONSCIENCE, available
at http://www.gac.org/GAC_Brochure.pdf (last visited Mar. 6, 2006).

496 See CASEY STRATEGIC CONSULTING GROUP, supra note 174, at 4.

497 14,
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finement.”**®* Without turning a blind eye toward personal ac-
countability or public safety, however, Missouri’s consistently
low statewide recidivism rates demonstrate that many, indeed
most, troubled delinquents can indeed be rehabilitated. For
states struggling today with the same legacy of frustration that
Missouri overcame a generation ago, Missouri provides a
roadmap toward a new direction in the basic structure of juvenile
delinquency treatment programs.

A. Political Will

The roadmap to juvenile justice reform begins with the capac-
ity of decisionmakers in all three branches of state government to
make the difficult choices necessary to recalibrate the delicate
balance between rehabilitation and incarceration. In appropriate
cases, police and prosecutors must accept nonsecure program-
ming for “juvenile criminals.” The governor and legislature must
fund and advocate for an array of alternative community-based
programs, which judges must embrace as integral components of
the continuum of delinquency sanctions.

States weighing new treatment-based juvenile justice initiatives
today may find a receptive public mood. The 1990s saw a public
agitated by a number of criminologists who, examining increases
in violent juvenile crime for much of the prior decade, warned of
a “ticking time bomb in juvenile crime.”*° One criminologist
warned that the nation was “in the lull before the crime storm”
because the number of males in the crime-prone fourteen-to-sev-
enteen-year-old cohort would grow twenty-three percent by
2005.°° Some juvenile justice experts predicted the emergence
of even greater numbers of violent juvenile “superpredators,”
who would be lawless, without remorse, and beyond rehabilita-
tion.>°! Reacting to pressure from a fearful and angry public,
lawmakers spent much of the 1990s enacting harsher penalties
for juvenile offenders.

The experts were wrong. The juvenile violent crime arrest rate

498 DAVID M. ALTSCHULER & TROY L. ARMSTRONG, OFFICE OF JUVENILE JUS-
TICE & DELINQUENCY PREVENTION, INTENSIVE AFTERCARE FOR HIGH-Risk
JuveniLEs: A CommuniTy CARE MoDEL 1 (1994).

499 Fox Butterfield, Experts on Crime Warn of a ‘Ticking Time Bomb, N.Y.
TmmEs, Jan. 6, 1996, at 6.

500 1.

501 See, e.g., Joun J. DiluLio, Jr., How 1O StoP THE COMING CRIME WAVE
(1996).
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has fallen steadily since 1994,°°2 and generally at an even faster
rate than the declining adult violent crime arrest rate.’*> When
fears of a generation of “superpredators” proved unfounded by
2001, the criminologist who coined the phrase a few years earlier
admitted: “If I knew then what I know now, I would have
shouted for prevention of crimes.”>%*

Public pressure for harsh juvenile punishment may have been
overstated even in the years when visions of bloodbaths and tick-
ing time bombs dominated the public discourse. In a 1988 Cali-
fornia poll, for example, seventy-one percent of respondents
endorsed rehabilitation as the juvenile court’s primary goal, and
ninety-two percent believed that incarcerated juveniles should
have access to job training, education, and counseling before
their release.”” In a 1997 poll of American adults, respondents
“strongly supported setting aside funds . . . specifically for juve-
nile crime prevention programs.”%

Calls for juvenile justice reform inevitably meet resistance, and
the step from polling data to meaningful executive and legislative
action may be a giant one. In a 2002 national survey, however,
eighty-five percent of respondents stated that rather than prison,
they supported placement of more youthful offenders in commu-
nity prevention programs that teach job skills, moral values, and

502 Tn 1989, the juvenile violent crime arrest rate reached its highest level since the
1960s, the earliest period for which comparable data are available. The rate contin-
ued to climb each year until it reached a peak in 1994. The rate rose sixty-two
percent between 1988 and 1994, a period when the violent crime arrest rate in-
creased for all age groups, including adults. See DoucLas E. ABRAaMS & SARAH H.
RaMsEY, CHILDREN AND THE Law: DocTRINE, PoLicy aND PracTicE 1033 (2d ed.
2003).

In 2001, the rate of juvenile arrests for Violent Crime Index offenses—murder,
forcible rape, robbery, and aggravated assault—declined for the seventh consecutive
year. The juvenile Violent Crime Index rate in 2001 was the lowest since 1983. See
Howard N. Snyder, Juvenile Arrests 2001, Juv. Just. BuLL. (Office of Juvenile Jus-
tice & Delinquency Prevention, Wash., D.C.), Dec. 2003, at 1, available at http://
www.ncjrs.gov/pdffiles1/0jjdp/201370.pdf.

503 See JErFREY ButTs & JEREMY Travis, URBAN INSTITUTE, THE RISE AND
FaLL oF AMmERICAN YouTtH VIioLENCE: 1980 To 2000, at 3, 5 (2002).

504 See Elizabeth Becker, As Ex-Theorist on Young ‘Superpredators,” Bush Aide
has Regrets, N.Y. TimEs, Feb. 9, 2001, at A19 (quoting John J. Dilulio, Jr.).

505 See KRISBERG & AUSTIN, supra note 19, at 2-3.

506 See Vincent Schiraldi & Mark Soler, The Will of the People? The Public’s
Opinion of the Violent Crime and Repeat Juvenile Offender Act of 1997, 44 CRIME &
DELINQ. 590, 599-600 (1998). Respondents also “overwhelmingly opposed housing
juveniles in adult jails, jailing status offenders with adults, . . . and granting prosecu-
tors exclusive discretion over whether juveniles should be tried as adults.” Id. at
599.
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self esteem.”®” A 2002 statewide poll in Georgia likewise showed

substantial public support for juvenile justice reform. Sixty per-
cent of respondents said the purpose of Georgia’s juvenile justice
system should be to rehabilitate offenders, while only fifteen per-
cent said punishment should be the purpose.”®® Eighty-one per-
cent of respondents preferred giving judges flexibility when
sentencing minors rather than handing down the same
mandatory sentences that apply to adult offenders; only twelve
percent of respondents favored the same mandatory
sentences.”” Respondents would have allocated an average of
forty-seven percent of Georgia’s juvenile justice budget to ad-
dressing the root causes of juvenile crime, and forty percent of
the budget for more effective law enforcement and prisons.>!°

A 2003 poll conducted by the Louisiana State University Pub-
lic Policy Research Laboratory showed considerable public sup-
port among Louisiana residents for rehabilitative juvenile justice
programs.®'! Fifty-one percent of respondents believed incarcer-
ation costs more than rehabilitation, and fifty-four percent be-
lieved youthful offenders rehabilitated outside of prison are less
likely to commit crimes later.’'? Seventy-eight percent said the
juvenile justice system should focus on rehabilitation, seventy-six
percent believed it is less expensive in the long run to rehabilitate
youths than to jail them, and fifty-seven percent said prison is
less likely than rehabilitation to make a juvenile offender a pro-
ductive member of society.’!® Seventy-seven percent said that
substance abuse is better handled with counseling and treatment
rather than incarceration, and seventy-eight percent believed
prison should be reserved for violent juvenile offenders.>'*

In June of 2004, the California Corrections Independent Re-

507 See PETER D. HART RESEARCH AssOCs., INC., OPEN SocC’y INsT., CHANGING
PuBLIC ATTITUDES TOWARD THE CRIMINAL JUSTICE SysTEM 3, 11, 14-15 (2002),
available at http://www.soros.org/initiatives/justice/ articles_publications/publica-
tions/hartpoll_20020201/Hart-Poll.pdf.

508 See CARL VINSON INsT. oF Gov’t, UNIV. OF GA., GEORGIANS’ VIEWS OF THE
JuveNILE JusTicE SysTEM 1 (2003), http://www.cviog.uga.edu/peachpoll/ 2003-01-
14.pdf; see also Press Release, Carl Vinson Inst. of Gov’t, Univ. of Ga., Peach State
Poll: Georgians Want Flexible System for Minors (Jan. 14, 2003), available at http://
www.cviog.uga.edu/peachpoll/poll.php?date=2003-01-14.html

509 CARL ViNsON INsT. oF Gov'T, supra note 508, at 1.

510 Id. at 4.

511 See Editorial, THE TimEs (Shreveport, La.), May 24, 2003, at 9A.

512 [d.

513 14,

514 14,



\\server05\productn\O\ORE\84-4\ ORE402.txt unknown Seq: 74 6-APR-06 12:13

1074 OREGON LAW REVIEW [Vol. 84, 2005]

view Panel, appointed by Governor Schwarzenegger, reported
the state “under increasing challenge from the public, from
lawmakers, and from the courts for failing to provide humane
and constitutionally adequate conditions of confinement for in-
carcerated youths and for not providing adequate education and
treatment services.”!> Recent nationwide polling data indicate
that the public holds much more positive and optimistic attitudes
about children than the attitudes held just a few years ago.>'®

How can decisionmakers translate positive polling data into
constructive action? At the threshold, a juvenile justice advisory
board comprised of judges, legislators, civic officials, and con-
cerned citizens from all political persuasions can help sustain po-
litical will. Missouri has shown that these boards not only
generate valuable ideas, but can also help make juvenile justice
reform appear respectable to the public.

Initial funding is essential to alleviate overcrowding, which in-
cubates escalating cycles of violence in juvenile facilities, and to
stem swift turnover rates, which sap the vitality of experienced
staff.>!” Funding is also central to the ongoing provision of medi-
cal, mental health, and educational services that not only satisfy
minimum federal and state constitutional and statutory stan-
dards, but also offer genuine foundations for rehabilitation and
reduced recidivism. States must improve staff salaries that, hov-
ering scarcely above the minimum wage, attract applicants un-
suited for work with children, including some applicants barely
able to hold employment elsewhere. Some states have “found”
necessary funding only after fending off, and typically settling,
private lawsuits with thousands or millions of dollars that could
have been better spent on systemic improvement in the first
instance.

“[I]t’s far easier to talk tough than it is to talk sensibly about
what ultimately is going to turn a young person around.”'® In
states traditionally reliant on juvenile incarceration, greater em-

515 See Corrs. INDEP. REVIEW PANEL, REFORMING CORRECTIONS, § 8, at 163
(2004), available at http://www.cpr.ca.gov/report/indrpt/corr/pdf/ from7to11.pdf.

516 See AD CouNnciL, TURNING POINT: ENGAGING THE PUBLIC ON BEHALF OF
CHiLDREN §II, at 6-8 (2004), available at http://www.adcouncil.org/ de-
fault.aspx?id=312 (click on Turning Point to download the report).

517 See Cannon, supra note 7, at 28 (stating that in recent years about one-quarter
of Arizona’s staff has turned over annually because of low salaries and trying work-
ing conditions).

518 See Todd Richissin, Broken Justice System Can’t Fix Maryland’s Troubled
Teen-agers; Closing Boot Camps Won't Do it Unless After-Care is Bolstered, BALT.
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phasis on alternative programming may expose judges, legisla-
tors, and the governor to charges of “coddling juvenile criminals”
or being “soft on crime.” Even with a wary eye toward the next
election campaign, leaders must deliver the message that a bal-
anced statewide program like Missouri’s, which holds juveniles
accountable in structured court-ordered programs while stem-
ming recidivism, is neither coddling nor soft.

The Justice Department’s recent activism under CRIPA may
provide “political cover” for leaders who wish to advocate for
reform that, according to recent polls, would attract public sup-
port. In August of 2005, for example, soon after the Justice De-
partment reportedly began eyeing Connecticut’s juvenile prison
system for a possible CRIPA inspection, that state’s Governor
announced plans to close the state’s juvenile training school and
replace it with smaller regional facilities.>*?

Developing the necessary political capital, however, depends
on sustained public education because, unlike bricks and mortar,
treatment and rehabilitation are not tangible. The Chairman of
Georgia’s Department of Juvenile Justice, for example, explained
that it is “much easier to get new facilities from the Legislature
than to get more programs.”>° One writer has described the di-
lemma this way:

Changing the system’s course now would cost money, lots of
it, without any immediate results. Ten years down the line,
juvenile crime may recede . . . but it would call for political
and economic commitments no one wants to make. On the
other hand, if you build a prison cell today, then fill it, the

results aSgPear immediate, even if crime continues
unabated.

Despite clear evidence that alternative delinquency programs
are indeed considerably less expensive in the long run than oper-
ating large juvenile prisons, initial outlays for these programs
may rankle voters squeezed by already tight state budgets. Fiscal

Sun, Dec. 26, 1999, at 1A (quoting David Altschuler, senior researcher at the Hop-
kins Institute for Policy Studies).

519 See, e.g., William Yardley, Rell Announces Closing of Center For Juveniles,
N.Y. TimEs, Aug. 2, 2005, at B7; Press Release, Office of the Governor, Governor
Rell Seeks Closure of Connecticut Juvenile Training School in Middletown (Aug. 1,
2005), available at http://www.ct.gov/governorrell/cwp/view.asp? A=1761&Q=
299512.

520 See Fox Butterfield, Profits at a Juvenile Prison Come with a Chilling Cost,
N.Y. TimeEs, July 15, 1998, at Al (quoting Sherman Day).

521 Humes, supra note 83, at 178.
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restraint may nonetheless also offer a reservoir of political sup-
port for reform. “Leaders in juvenile justice and political leader-
ship,” the Executive Director of the National Juvenile Detention
Association says, “are finally beginning to discover that the costs
continue to rise for secure detention and, in many cases, there is
little return on the investment.”>%?

Political will also depends on the capacity of states to confront
and overcome the glaring racial disparities that mark juvenile
confinement in the United States. Nearly all states hold a dispro-
portionate number of minority youths in residential placements.
In 1999 (the latest year for which figures are available), minority
youths accounted for thirty-four percent of the United States ju-
venile population, but sixty-two percent of the juveniles in cus-
tody.”* Of this sixty-two percent minority figure, thirty-nine
percent were black, eighteen percent were Hispanic, two percent
were Native American, and two percent were Asian.”** Minori-
ties accounted for sixty-six percent of juveniles committed to
public facilities nationwide, a proportion nearly twice their pro-
portion of the juvenile population (thirty-four percent):>>>

522 See Analysis: Juvenile Detention Overused? , UNITED PRESs INT’L, Jan. 7, 2004
(quoting Earl J. Dunlap, executive director of the National Juvenile Detention
Association).

523 Melissa Sickmund, Juveniles in Corrections, Juv. OFFENDERS & VICTIMS
Nat’L Rep. SEries (Office of Juvenile Justice & Delinquency Prevention, Wash.,
D.C.), June 2004, at 9-10, available at http://www.ncjrs.org/pdf files1/ojjdp/
202885.pdf.

524 14,

525 The juvenile population is the number of juveniles ages ten through the upper
age of original juvenile court jurisdiction in each state. /d. The term “minority”
includes African-Americans, Hispanics, Native Americans, Asians/Pacific Islanders,
and youths identified as “other race.” See id. An asterisk indicates that there were
too few juveniles in the category to calculate a reliable percentage. Id. For these
figures and the full chart, with juvenile residential placement statistics for all states
and the District of Columbia, see id.; see also BUILDING BLOCKS FOR YOUTH INITIA-
TIVE, NO TURNING BACK: PROMISING APPROACHES TO REDUCING RAcCIAL AND
EtaNIC DisPARITIES AFFECTING YOUTH OF COLOR IN THE JUSTICE SysTEM (2005),
available at http://www.buildingblocksforyouth.org/noturningback/ntb_fullreport.
pdf (discussing the issue of, and solutions to, disparate treatment of youth of color in
the justice system); Heipt M. HsiA ET AL., OFFICE OF JUVENILE JUSTICE & DELIN-
QUENCY PREVENTION, DISPROPORTIONATE MINORITY CONFINEMENT: 2002 Up-
DATE (2004), available at http://www.ncjrs.org/pdffiles1/0jjdp/201240.pdf.
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MiINORITY PROPORTION

TorarL CeNsus
OF JUVENILES
IN RESIDENTIAL

STATE OF JUVENILE PLACEMENT COMMITTED
OFFENSE PopruLATION (CJRP) DETAINED PuBLIC  PRIVATE

U.S. ToraL 34% 62% 62% 66% 55%
Arizona 43 60 58 63 52
Arkansas 26 56 * 59 58
California 59 79 72 84 70
Florida 41 58 63 58 55
Georgia 41 66 65 67 66
Louisiana 44 78 74 82 74
Maryland 40 70 61 73 75
Michigan 23 55 54 47 60
Mississippi 47 73 74 73 *
Nevada 37 49 49 50 *
South Carolina 40 67 78 67 65
South Dakota 16 42 * 43 *

One can speculate about whether many states have neglected
their turbulent juvenile prisons for decades because of a general
“tough on crime” impulse, because of a general unwillingness to
devote tax dollars to social welfare programs, or because these
institutions serve a clearly disproportionate number of minority
children. Whatever the reason for the perennial neglect, racial
disparities will be relevant to the willingness of government and
taxpayers to fund reforms that deemphasize incarceration in
favor of treatment. These disparities will also be relevant to the
willingness of guards and other juvenile corrections staff to aban-
don the culture of violence now prevalent in some facilities
where whites comprise a majority of the staff and African Ameri-
cans and other minority youths comprise a majority of the inmate
population.

B. Prevention Programs

With the daily cost of confining one youth reaching as high as
$270 per day in some states,’*® many juvenile justice profession-
als stress that prevention programs are a cost-effective response
to delinquency. Prevention programs can be likened to acceler-
ated diversion because avoidance of criminal conduct can keep
youths out of the juvenile justice system altogether. Missouri’s
Juvenile Court Diversion funds, which have permitted some ju-
venile courts to reduce the number of children they commit to

526 See supra note 493 and accompanying text.
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the Division of Youth Services by as much as forty percent, re-
flect the sentiment that devoting all juvenile justice resources to
reaction and punishment is neither efficient nor humane.>?’

In Alexander S. v. Boyd, the four-year class action suit that
successfully challenged conditions in South Carolina’s juvenile
detention facilities, the court questioned each expert witness
about the causes underlying violent juvenile crime.>*® The causes
most commonly advanced were “a significant increase in the
number of single-parent families, involvement with alcohol and
other drugs, involvement in gangs and other anti-social groups,
exposure to violence in entertainment and in the mass media,
and access to firearms.””*® The court concluded that “[m]ost
juveniles who are at greatest risk of becoming extremely aggres-
sive and violent tend to share some of these common experiences
or characteristics that appear to place them on what one organi-
zation has termed a ‘trajectory toward violence.’ 5%

To neutralize the sort of underlying causes found in Alexander
S., Marian Wright Edelman advocates “[p]ositive youth develop-
ment programs, both recreational and educational (such as
mentoring, tutoring, job training, ‘midnight basketball’ leagues,
and community service), [which] can provide young people with
positive supports, particularly connections to committed, caring
adults.”>3! She explains:

These initiatives . . . seek to provide the life-skills and supports

that enable children . . . to cope with the risk factors, and to
emphasize the protective factors, in their lives. And these pro-

527 See, e.g., Mark W. Lipsey et al., Effective Intervention for Serious Juvenile Of-
fenders, CHiLD DELINOQ. BuLL. SERIEs (Office of Juvenile Justice & Delinquency
Prevention, Wash., D.C.), May 2003, at 13-14, available at http://www.ncrjs.gov/pdf-
files1/0jjdp/186162.pdf; Rolf Loeber et al., Child Delinquency: Early Intervention
and Prevention, Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Preven-
tion, Wash., D.C.), Apr. 2000, at 6, available at http://www.ncrjs.gov/pdffiles1/ojjdp/
181201.pdf; Gail A. Wasserman et al., Prevention of Serious and Violent Juvenile
Offending, Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention,
Wash., D.C.), May 2000, available at http://www.ncjrs.gov/pdffiles1/ojjdp/178898.pdf;
Richard Wiebush et al., Preventing Delinquency Through Improved Child Protection
Services, Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention,
Wash., D.C.), July 2001, available at http://www.ncjrs.gov/pdffiles1/0jjdp/187759.pdf.

528 876 F. Supp. 773, 782-83 (D.S.C. 1995).

529 Id. (footnote omitted).

530 Id. at 783 (quoting AM. PsYCHOLOGICAL Ass’N, VIOLENCE AND YOUTH: Psy-
CHOLOGY’S REsSPONSE 21 (1993)).

531 Marian Wright Edelman & Hattie Ruttenberg, Legislating for Other People’s
Children: Failing to Protect America’s Youth, 7 StaN. L. & PorL’y REv. 11, 15
(1995-96).
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grams help young people build personal resilience through en-
hanced social competence, problem-solving skills, autonomy, a
sense of purpose, and a belief in their future.

A 2002 survey reported that a substantial number of Ameri-
cans favored a role for prevention programs in a state’s overall
response to delinquency.®*®* The survey found that thirty-seven
percent of Americans believed that prevention should be the
highest priority in dealing with crime, ahead of punishment
(twenty percent), enforcement (nineteen percent), and rehabili-
tation (seventeen percent).>** Rather than prison, eighty-five
percent of Americans supported placement of more youthful of-
fenders in community prevention programs that teach job skills,
moral values, and self-esteem.>* The survey also reported strong
support for various preventive measures, including after-school
activities to keep young people off the streets.>*®

C. Small Regional Facilities

Juvenile justice professionals have achieved consensus that
small regional facilities offer the best prospects for rehabilitating
most delinquents and lowering recidivism rates.>*” Facilities can
range from nonsecure programs for nonviolent youths to inten-
sive serious offender programs for the most violent youths.
Whether or not a confined youth is emotionally or physically dis-
turbed, personal attention from the staff is essential to positive
treatment and can best be achieved in small settings that empha-
size clear and consistent consequences for misconduct. The
youth must be more than a number or an anonymous face; staff
must know the youths and their family histories.

Regional facilities enable the state to treat most children
within driving distance from their homes, thus enhancing the
prospect that parents and other community supports can partici-

532 1d.

533 See PETER D. HART RESEARCH AsSOcs., INC., supra note 507, at 3.

534 14,

535 Id. at 11.

536 [d. at 14-15.

537 See, e.g., Alexander S. v. Boyd, 876 F. Supp. 773, 794 (D.S.C. 1995) (describing
expert testimony that decentralized alternative facilities are more effective at reduc-
ing recidivism); ABT Assocs., INC., OFFICE OF JUVENILE JUSTICE & DELINQUENCY
PREVENTION, CONDITIONS OF CONFINEMENT: JUVENILE DETENTION AND CORREC-
TIONs FaciLities 68 (1994), available at http://www.ojjdp.ncjrs.org/publications/
dc_facilities.html (recommending that juvenile facilities not maintain dormitories
with eleven or more youths).
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pate in the rehabilitation effort and ease the youth’s reentry into
the community after release. Access to family by telephone and
mail communication during confinement is essential, but cannot
substitute for face-to-face visits and involvement.

States must squarely confront the political costs that funda-
mental change may impose. Guards accustomed to taking and
dishing out assaults in violent juvenile institutions may be ill-
suited for employment in programs grounded in therapy rather
than incarceration. Some guards may lack the educational back-
ground and experience to serve as youth counselors in more ther-
apeutic programs. Some guards might be reassigned to other
positions in the corrections system, but statewide shifts to thera-
peutic programs may produce layoffs and stiffen resistance from
guards unions. Closing large congregate institutions in favor of
smaller regional facilities may affect the local economy in towns
that have grown reliant on the large institutions. Opening small
regional facilities in or near residential areas may arouse resis-
tance from local residents, particularly those with young children.

D. Therapeutic Attitudes

Decentralization and smaller regional facilities, while central
to Missouri’s juvenile justice formula, are not the sole antidotes
for incarceration-based systems. Georgia, for example, main-
tains decentralized regional facilities (twenty-two regional youth
detention centers and eight youth development campuses).’*®
Kentucky has long maintained relatively small juvenile correc-
tions facilities. The Justice Department’s reports on these two
states, however, hardly described models of sound practice.>*

Meaningful juvenile justice reform requires commitment to
therapeutic attitudes from top to bottom—from the governor
and legislature providing leadership and funding to the corridors
of the juvenile facilities themselves where staff members interact
with juveniles daily. For confined youths who have never met
the governor or a legislator, the corridor staff may be the most
important nonfamily members in their lives during confinement.
With some juvenile prisons mistreating children in ways local hu-
mane societies would not tolerate in kennels, one Florida educa-
tor warns that “if you treat a dog cruelly and don’t feed it and be
kind to it, you're going to have a vicious animal. That’s what

538 See supra notes 183-84 and accompanying text.
539 See supra Part 1.B.1.
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you’re going to have with kids.”>*°

At every level, decisionmakers and agency personnel must
commit to greater emphasis on treatment, and to nationally rec-
ognized standards of sound juvenile justice practices that accom-
pany it.>*! For staff members accustomed to a culture of violence
stoked by the sometimes irritating behavior of juveniles in prison
environments, this commitment may require retraining and
changed sensibilities. The Director of the Maryland Juvenile Jus-
tice Coalition put it well: “Missouri . . . isn’t a model you can
replicate with legislation. . . . What is unique about Missouri is
the attitude and approach of the staff and the management.”>4?

E.  Educational and Vocational Training

A recurring theme in the Justice Department’s recent CRIPA
reports is the failure of many states to satisfy the minimum gen-
eral, special, and vocational education standards established by
the IDEA, the Rehabilitation Act, and state constitutional guar-
antees of a free public education. Because studies have shown
that confined youths who participate in educational and voca-
tional training programs have lower risks of recidivism, educa-
tional programming belongs at the forefront of delinquency

540 See Marego Athans, The War Zone; Shootings, Stabbings, Beatings Are Unwel-
come Additions to Schools’ Curriculum, SUN-SENTINEL (Ft. Lauderdale, Fla.), Nov.
14, 1993, at 1G.

541 See, e.g., STANDARDS FOR JUVENILE CORRECTIONAL BooT CAMP PROGRAMS
(Am. Corr. Ass’n ed., 1995); STANDARDS FOR JUVENILE COMMUNITY RESIDENTIAL
FaciLities (Am. Corr. Ass’n ed., 3d ed. 1994); StanpArRDs For JUVENILE DAy
TREATMENT PROGRAMS (Am. Corr. Ass’'n ed., 1993); StanpAarRDSs FOrR JUVENILE
CorrecTiONAL FaciLities (Am. Corr. Ass’n ed., 3d ed. 1991); Stanparps For
JuveNiLE DeTenTION Faciities (Am. Corr. Ass’n ed., 3d ed. 1991); STANDARDS
For SMaLL JUVENILE DETENTION FAcILITIES (Am. Corr. Ass’n ed., 1991); Stan-
DARDS FOR JUVENILE PROBATION AND AFTERCARE SERVICES (Am. Corr. Ass’n
ed., 2d ed. 1983); JUVENILE JUSTICE STANDARDS: STANDARDS RELATING TO AR-
CHITECTURE OF FAcILITIES (1980); JUVENILE JUSTICE STANDARDS: STANDARDS
RELATING TO CORRECTIONS ADMINISTRATION (1980); JUVENILE JUSTICE STAN-
DARDS: STANDARDS RELATING TO INTERIM STATUS: THE RELEASE, CONTROL,
AND DETENTION OF ACCUSED JUVENILE OFFENDERS BETWEEN ARREST AND Dis-
POSITION (1980); NAT’'L ADVISORY COMM. FOR JUVENILE JUSTICE & DELINQUENCY
PREVENTION, STANDARDS FOR THE ADMINISTRATION OF JUVENILE JusTICE (1980);
NAT’L ComM. ON CORRECTIONAL HEALTH CARE, STANDARDS FOR HEALTH SER-
VICES IN JUVENILE CONFINEMENT FaAciLITIES (1984); Task FORCE ON JUVENILE
JusTicE & DELINQUENCY PREVENTION, NAT'L ADVISORY ComMM. ON CRIMINAL
JUSTICE STANDARDS & GOALS, JUVENILE JUSTICE AND DELINQUENCY PREVENTION
(1976); ABT Assocs., INc., supra note 537.

542 See Fesperman, supra note 21 (quoting Heather Ford, Director of the MJJC).
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treatment and rehabilitation.’** Sound programming requires
qualified instructors, adequate books and other supplies, a stu-
dent-faculty ratio that permits individual attention, and clean
classroom space conducive to the educational enterprise. The
task may be daunting because so many delinquents enter state
custody far behind in their studies and prone to “act out.” As in
Missouri, educational programming should exceed the bare con-
stitutional and statutory minima by implementing individual as-
sessments completed when the youth is admitted to the facility.

F.  Classification

Ira Schwartz, former Director of the Justice Department’s Of-
fice of Juvenile Justice and Delinquency Prevention, points to
“strong evidence that community programs work and they do not
compromise public safety and they reduce recidivism. The num-
ber of kids that need to be under lock and key is very, very
small.”>** For lack of community-based alternative treatment
programs, however, too many states lock up status offenders
(such as truants, runaways, and curfew violators); mentally ill
youths; and nonviolent youths who could respond positively to
treatment in structured facilities without bars or razor wire.
Some states then compound the problem by failing to separate
younger, more vulnerable youths from older, violent ones in the
facilities themselves.

The Justice Department’s recent reports confirm that
thousands of youths incarcerated nationwide do not belong
locked up because they are better suited for less expensive com-
munity-based juvenile justice programs. In 1989, for example,
the Director of Georgia’s Division of Youth Services said that up
to eighty percent of incarcerated juveniles should be in alterna-
tive programs, not jails.>*> A 1990 report issued by the Georgia

543 See CaL. PERFORMANCE REVIEW, supra note 108.

544 See Vincent Schiraldi, Detention Homes Aren’t the Answer, FuULTON COUNTY
DawiLy Rep. (Ga.), Dec. 13, 2001 (on file with author), available at http://
www.dailyreportonline.com; see also Shelly Zavlek, Planning Community-Based Fa-
cilities for Violent Juvenile Offenders as Part of a System of Graduated Sanctions,
Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention, Wash.,
D.C.), Aug. 2005, at 2 (“A promising strategy for responding to juvenile crime is one
in which secure confinement is an integral part of a continuum of options that also
includes prevention, comprehensive services, graduated sanctions, and, for confined
youth, aftercare programming to ensure successful reentry into the community.”).

545 See Editorial, Keeping Georgia’s Kids Out of Jail, AtLanTAa J.-ConsT., Oct.
15, 1989, at G6.
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Risk Assessment Task Force, which the state Division of Youth
Services had assembled, concluded that nearly half (forty-eight
percent) of the youths held in Georgia’s juvenile jails on March 1
of that year should have been placed in alternative rehabilitation
programs instead.>*® Critics said the task force underestimated
the percentage, which they asserted was actually about sixty
percent.>*’

When the Justice Department reported in 1998, Georgia still
incarcerated many small and young children, charged only with
status offenses or other less serious offenses, in high security fa-
cilities rather than in alternative shelters or group homes. The
Department found:

[A] very small eleven-year-old boy . . . detained for threaten-
ing his fifth grade teacher; a twelve-year-old boy with a seizure
disorder incarcerated for making a harassing phone call; a
fourteen-year-old girl in secure detention for painting graffiti
on a wall; numerous youths detained after relatively minor
fights at school; a sixteen-year-old girl detained for . . . throw-

ing objects in her room and skipping school . . . and numerous
children who had run away from troubled homes.>*®

“Many young children were held on charges of ‘terroristic
threat,”” which the Justice Department determined ‘“often
amounted to nothing more than ‘cussing out’ a teacher or group
home staff member.”>* Vulnerable youths spent weeks or
months in Georgia’s RYDCs, often on waiting lists for placement
in one of the state’s scarce nonsecure facilities, and sometimes
attempting suicide during the wait.>>° Thanks to inadequate clas-
sification procedures that overlooked safety concerns, these
youths were often mixed with older, potentially predatory de-
tainees.™! The Justice Department also found that Louisiana
was:

[F]ailing to protect a substantial number of the children con-

fined in its secure facilities from harm by placing them in these
facilities in the first place. The state’s own post-adjudication

546 See Editorial, State’s “Best Face” on Juvenile Justice is Bad, ATLANTA J.-
ConsT., Aug. 15, 1990, at A10; Adam Gelb, Report: 48% of Kids in Jail Shouldn’t
Be, Figure Revised Upward from 33% , ATLANTA J.-CoNsT., Aug. 16, 1990, at E1.

547 Id.

548 See Letter from Bill Lann Lee to the Hon. Zell Miller, supra note 6,
§ 1(A)(D)(a).

549 I4.

550 I,

5517d. § 1(A)(2)(a).
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screenings identified a number of juveniles, many of whom
have special needs, including mental or physical disabilities,
who were ayzpropriate for nonsecure placements upon
commitment.>

The Department found that these youths were placed in secure
facilities because chronic underfunding left the state with few
community-based residential and day treatment centers.>?

In 2003, the Annie E. Casey Foundation confirmed the Justice
Department’s Louisiana findings.>>* A hefty seventy-seven per-
cent of youths incarcerated in Louisiana had committed nonvio-
lent offenses, including misdemeanors.>> Most incarcerated
youths were low-level offenders who did not pose a public safety
risk (with simple battery and simple burglary the most common
offenses), or youths with behavioral, mental health, and sub-
stance needs.>® Judges with few disposition options, however,
were often forced to choose between probation and incarceration
in facilities®” where, as the Justice Department found, youths re-
ceived beatings and frequent sexual abuse, but little semblance of
treatment.>>® The Foundation concluded that by greatly ex-
panding alternatives to incarceration, Louisiana would enhance
rehabilitation and public safety while saving taxpayer dollars.>>°

Overreliance on incarceration can contribute to chronic over-
crowding in juvenile facilities, or in some parts of these facilities.
Some of the nation’s juvenile facilities operate at 200%-300% of
design capacity.’® Overcrowding is associated with higher rates
of institutional violence and suicidal or self-destructive behavior,
disruption of programs and services, deterioration of conditions
of confinement, and greater reliance by authorities on punitive
isolation.”®! Overcrowding, and its attendant understaffing, may
also limit juveniles’ time outside their cells, and thus their access

552 See Letter from Isabelle Katz Pinzler to the Hon. Mike Foster, supra note 162,
§ I(A)(6).

553 Id.

554 See CaSEY STRATEGIC CONSULTING GROUP, supra note 174.

555d. at 3, 17.

556 Id. at 3, 4.

557 [d. at 13-14.

558 See Letter from Isabelle Katz Pinzler to the Hon. Mike Foster, supra note 162,
§ I(A).

559 Casey STRATEGIC CONSULTING GROUP, supra note 174, at 39.

560 See Mark Soler, Juvenile Justice in the Next Century: Programs or Politics? , 10
Crim. Just. 27, 27 (1996).

561 See John J. Wilson & James C. Howell, Serious and Violent Juvenile Crime: A
Comprehensive Strategy, Juv. & Fam. Cr. J., 1994, at 3, 4.
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to constructive programming. In crowded cells and other close
quarters, guards may tacitly encourage youths to release energy
by assaulting one another, or may feel powerless to stem such
violence. Frustrated youths may turn around and assault or taunt
guards, who develop an “us-against-them” mentality and return
the violence in their own frustration.

States would better serve the articulated goals of sound juve-
nile corrections policy by reserving the most secure detention for
truly violent youths unable to respond positively to less restric-
tive alternatives. Status offenders and nonviolent youths may be
assigned to less restrictive community-based facilities under a
classification system that, during a youth’s admission or as soon
thereafter as possible, assesses such factors as offense history,
gender, maturity and age level, propensity for violence, vulnera-
bility to victimization, medical status, gang membership, and ca-
pacity to respond to treatment.

Sound classification also requires each juvenile corrections fa-
cility to separate confined children according to their age, size,
background, and temperament. In close quarters, indiscriminate
mixing invites violence and impedes programming goals that can
best be achieved by tailoring resources to individual needs. Edu-
cation, vocational training, and other delinquency treatment hold
the greatest chance for success when nonviolent youths are
spared constant fear of assault.

G. Mental Health Treatment

Juvenile justice reform means removing mentally ill children
from prisons that inevitably worsen their condition and compro-
mise therapy that could be accomplished more effectively in a
controlled environment outside prison walls. Removal would
need to be coupled with a commitment to provide adequate
mental health care for these children under the auspices of other
agencies. In turn, this commitment would require collaboration
among the juvenile justice system, mental health and other social
services agencies, the public schools, and other community prov-
iders. Depending on the severity of the mental illness, an incar-
cerated child could be better treated in an inpatient hospital, a
group home or other residential placement, in the family home
with intensive community-based services, or in foster care.’*

562 See SPECIAL INVESTIGATIONS D1v., MINORITY STAFF OF H. CoMM. ON Gov’T
REFoOrRM, 108TH CONG., INCARCERATION OF YOUTH WHO ARE WAITING FOR
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Rather than confront the pediatric mental health crisis with
positive measures, however, many states have been moving in the
opposite direction. State and federal budget cuts have closed or
drastically reduced access to local mental health facilities since
the 1980s. As a result, several thousand mentally ill children are
incarcerated each year because the juvenile corrections system
provides their only access to treatment, frequently in facilities
that offer little semblance of meaningful therapy.”®?

As described in 2004 by the administrator of a Washington
state juvenile detention facility, “We are receiving juveniles that
5 years ago would have been in an inpatient mental health facil-
ity. . . . [W]e have had a number of juveniles who should no
more be in our institution than I should be able to fly.”>%*
Among juvenile justice professionals, the word “warehousing”
has become almost a term of art to describe conditions of con-
finement for mentally disturbed children.’®> When asked why a
mentally ill child was held in his juvenile detention facility with-
out charges, a Georgia administrator frankly told a congressional
committee that “[n]o other place would accept the child.”>%¢

Sizeable percentages of youths in the juvenile justice system
have mental health problems, and as many as twenty percent are
mentally ill.>*7 In 2000, the Coalition for Juvenile Justice esti-
mated that fifty to seventy percent of incarcerated youths nation-
wide have a diagnosable mental health disorder, at least fifty

MenNTAL HEALTH SERVICES IN THE UNITED STATES 11 (2004), available at http://
democrats.reform.house.gov/Documents/20040817121901-25170.pdf.

563 See, e.g., Cornelia M. Ashby, Dir., Educ., Workforce, and Income Security Is-
sues, U.S. Gen. Accounting Office, Child Welfare and Juvenile Justice: Several Fac-
tors Influence the Placement of Children Solely to Obtain Mental Health Services,
Statement Before the Senate Committee on Governmental Affairs (July 17, 2003),
available at http://www.gao.gov/new.items/d03865t.pdf. See generally Lois A. Wei-
thorn, Mental Hospitalization of Troublesome Youth: An Analysis of Skyrocketing
Admission Rates, 40 Stan. L. Rev. 773 (1988); Fran Lexcen & Richard E. Redding,
Mental Health Needs of Juvenile Offenders, Juv. CORRECTIONAL MENTAL HEALTH
Rep. (Civic Research Inst., Kingston, N.J.), 2002, available at http://www.civicre-
searchinstitute.com/ch4.html.

564 See SPECIAL INVESTIGATIONS Div., supra note 562, at ii.

565 Id. at 5, 8 (“[A] majority of the youth held here are warehoused awaiting
placement.” (quoting a Montana juvenile justice administrator)).

566 Id. at 5.

567 See, e.g., Joseph J. Cocozza & Kathleen Skowyra, Youth With Mental Health
Disorders: Issues and Emerging Responses,7 Juv. JusTt. 3, 6 (2000); Gail A. Wasser-
man et al., Assessing the Mental Health Needs of Youth in Juvenile Justice Settings,
Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention, Wash.,
D.C.), Aug. 2004, available at http://www.ncjrs.org/pdffiles1/ojjdp/ 202713.pdf.
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percent have substance abuse problems, and nine to thirteen per-
cent suffer from serious emotional disturbances.’®® In 2004, the
National Mental Health Association estimated that as many as
sixty percent of youths in the juvenile justice system have mental
health disorders, one-quarter to one-third of incarcerated youths
have anxiety or mood disorders, up to nineteen percent of incar-
cerated youths may be suicidal, and nearly one-half of incarcer-
ated girls meet criteria for posttraumatic stress disorder.>®’

In 2004, a U.S. House Committee surveyed every juvenile de-
tention facility in the nation, seventy-five percent of which re-
sponded. During the first half of 2003, nearly 15,000 children
(almost eight percent of children incarcerated nationwide) were
incarcerated while awaiting mental health services.”’° Two-thirds
of the nation’s juvenile detention facilities held youths who did
not need to be in secure detention but were awaiting community
mental health treatment, including children as young as seven.>”!
These youths suffered from such mental disorders as depression,
substance abuse, attention deficit hyperactivity disorder, retarda-
tion and learning disorders, schizophrenia, anorexia nervosa, au-
tism, and posttraumatic stress disorder.’’> Some mentally ill

568 CoAL. FOR JUVENILE JUSTICE, ANNUAL REPORT: SERVING THE MENTAL
HeaLTH NEEDS OF YOUNG OFFENDERS 2 (2000).

569 See NAT'L MENTAL HEALTH Ass’N., MENTAL HEALTH TREATMENT FOR
YoutH IN THE JUVENILE JUSTICE SYSTEM 1 (2004); see also Nieves, supra note 90
(quoting California Youth Authority spokesman who said that ninety percent of
boys and girls in CYA custody have an “identifiable mental health disorder”); Linda
A. Teplin et al., Psychiatric Disorders in Youth in Juvenile Detention, 59 ARCHIVES
GEN. PsycHiaTrY 1133, 1135 (2002) (discussing 2002 federally funded study finding
that at the Cook County (Illinois) Juvenile Detention Center almost two-thirds of
boys between ten and eighteen, and more than two-thirds of girls, had diagnosable
psychiatric disorders); Letter from Ralph F. Boyd, Jr. to the Hon. Ronnie Musgrove,
supra note 5, at 15 (discussing 2001 study funded by two Mississippi state agencies
finding that between sixty-six and eighty-five percent of youths incarcerated in that
state “met . . . diagnostic criteria for a mental disorder”; that “multiple, co-occurring
mental health and substance abuse diagnoses were evident”; and that nine percent
of the incarcerated juveniles had “suicidal thoughts and plans”); Mark Silk, Study:
Kids In Jail Often Suffer Psychological Disorders; Addiction, Anxiety, Depression
Rampant, ATLANTA J.-CONST., Feb. 28, 1996, at 3B (discussing 1996 Emory Univer-
sity study finding that more than half of the juveniles jailed in Georgia suffered from
one or more behavior-altering psychological disorders, ranging from serious depres-
sion to anxiety disorders to substance abuse).

570 See SPECIAL INVESTIGATIONS Div., supra note 562, at ii.

ST1[d. ati.

572 Id. at 9. Concerning disturbing rates of PTSD in the juvenile justice system
due to youths—particularly violent offenders and girls—having witnessed or been a
victim of a violent event, see NAT'L CHILD TRAUMATIC STRESS NETWORK
(NCTSN), AsSessING ExPosURE TO PsycHoLoGIcAL TRAUMA AND PosT-TRAU-
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youths were confined without charges, and others charged with
crimes were locked up for extended periods solely because no
inpatient or outpatient mental health treatment was available.””*
Some of these youths had attempted suicide or attacked
others.>”*

In 2005, the House Committee reported that the mental health
crisis is particularly acute in California’s juvenile detention facili-
ties. Most of these facilities hold youths awaiting community
mental health treatment, including children as young as eight
with no charges pending against them. One administrator told
the Committee that the state’s juvenile detention facilities have
become “the depository of last resort for all acting out, behavior-
ally challenged, developmentally disabled [youths] when others
don’t know how to handle [them].”>"5

The juvenile justice system was not designed to provide de
facto psychiatric hospitals, and many state administrators ac-
knowledge that their juvenile justice facilities are ill-equipped to
care for children needing mental health treatment.>’® Even well-
meaning guards untrained in mental health care can misinterpret
a mentally disturbed youth’s behavior as insolence, disobedience,
or insubordination. “Many detention facility staff are never
trained to recognize and respond appropriately to symptoms of
mental health distress. Some young inmates, consequently, have
been overmedicated, too frequently isolated, beaten or killed
when ‘acting out.””>”’

The juvenile justice system has also become the mental health
care provider of last resort for desperately ill youths whose fami-
lies cannot afford private care, have no health insurance, have
health insurance that provides little more than nominal services

MATIC STRESS IN THE JUVENILE JusTIiICE PopuLAaTION (2004); NCTSN, TRAUMA
AMONG GIRLS IN THE JUVENILE JUSTICE SysTEM (2004); NCTSN, TrauMA-Fo-
CUSED INTERVENTIONS FOR YOUTHS IN THE JUVENILE JUSTICE SysTEm (2004);
NCTSN, VicTimMizATION AND JUVENILE OFFENDING (2004). These are all available
at http://www.NCTSNet.org.

573 See SPECIAL INVESTIGATIONS Div., supra note 562, at i.

574 Id.

575 SPECIAL INVESTIGATIONS D1v., MINORITY STAFF OF H. ComMM. ON Gov’T RE-
FORM, 108TH CONG., INCARCERATION OF YOUTH WHO ARE WAITING FOR COMMU-
NITY MENTAL HEALTH SERVICES IN CALIFORNIA, at i (2005), available at http://
nicic.org/library/020256.

576 SPECIAL INVESTIGATIONS Div., supra note 562, at 9-10; see, e.g., Lisa MEg-
LANIE BOESKY, JUVENILE OFFENDERS WITH MENTAL HEALTH DISORDERS: WHO
ARE THEY AND WHAT Do WE Do witH THEM? 7-10 (2002).

577 See COAL. FOR JUVENILE JUSTICE, supra note 568.
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for mental illness, or have had their insurance claims denied alto-
gether. Not all children covered by Medicaid receive needed ser-
vices due to lack of funding or an overburdened health care
system.>’® Managed care plans reportedly often resist approving
mental health treatment for children.’”® Desperate parents (per-
haps facing child protective authorities’ threats to remove sib-
lings from the home unless the violent child is removed)
sometimes seek to have the child taken into custody for delin-
quency or a status offense.>*°

In 1999, the National Alliance for the Mentally Ill commis-
sioned and helped conduct a survey of families with children suf-
fering from a serious brain disorder. Sixty-six percent of
responding parents reported a lack of health insurance parity,
with forty-nine percent saying lack of parity impeded needed
care.”®" Forty-nine percent of parents indicated that managed
care organizations limited or denied access to needed treatment
for their children to the detriment of their children’s health.>?
Thirty-six percent of parents reported that their children were
placed in the juvenile justice system because needed services
were otherwise unavailable.>®?

“It’s tragic,” says a Dallas County (Texas) juvenile court
judge.’®* “If you are a young person and mentally ill, you have to
get arrested to receive treatment.”®> “I had a 15-year-old girl
who was hallucinating and psychotic,” said a supervisor at the
Letot Center for runaway children in Dallas.”®® “And a staff
member from Mental Health and Mental Retardation agreed she
needed hospitalization. But then she said they were over budget

578 See, e.g., AM. BAR Ass’N JUVENILE JUSTICE CTR. & MID-ATLANTIC JUVENILE
DEFENDER CTR., MARYLAND: AN ASSESSMENT OF ACCESS TO COUNSEL AND
QuALITY OF REPRESENTATION IN DELINQUENCY PROCEEDINGS 13 (2003), available
at http://www.soros.org/initiatives/justice/articles_publications/ publications/juve-
nile_indigent_defense_20031001/mdreport.pdf.

579 See, e.g., Joshua Sharfstein, Unhealthy Partnership, Am. Prospect, Jan. 1,
2001, at 24.

580 See, e.g., Ashby, supra note 563, at 15.

581 See NAT'L ALLIANCE FOR THE MENTALLY ILL, FAMILIES ON THE BRINK: THE
ImpacT OF IGNORING CHILDREN WITH SERIOUS MENTAL ILLNESS (1999), available
at http://www.nami.org/Content/ContentGroups/CA AC/Families_on_the_Brink.pdf.

582 [d.

583 Id.

584 Fox Butterfield, Prisons Replace Hospitals for the Nation’s Mentally Iil, N.Y.
TiMEs, Mar. 5, 1998, at Al.

585 Id.

586 Id.
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for the year, so couldn’t I find an offense that would get her ar-
rested, like an assault?”>%”

The ultimate indignities, as demonstrated in the Justice De-
partment’s recent CRIPA reports, are that mental health treat-
ment in juvenile detention facilities is often inadequate,
substandard, or virtually nonexistent, and that guards sometimes
inflict physical punishment on mentally ill youths. According to
one Texas judge:

It’s not as if you get Cadillac services when you get into the
juvenile justice system . . . There is a tremendous shortage of
services and a tremendous shortage of quality. You can wind
up going [the juvenile justice system] route and not getting
much more helg) than you would if you hadn’t gone this route
to begin with.>%®

The 2004 House Committee survey led Congress to enact the
Mentally Il Offender Treatment and Crime Reduction Act,
which made available $50 million in block grants to states for the
next fiscal year to support programs to divert some mentally ill
adults and youths from incarceration, and to provide mental
health treatment for persons confined for crimes.”® The legisla-
tion appears to be a step in the right direction, though its funding
(reduced from $100 million before passage) remains less than ad-
equate to meet the needs of confined mentally ill youths.>*°

When incarceration squanders chances for effective treatment,
the state fails the mentally ill youth whose condition inevitably
worsens during confinement. The state also fails other confined
youths who are exposed to unnecessary levels of institutional vio-
lence because, as the director of a Detroit juvenile detention fa-
cility explains, mentally ill children are “more difficult to
manage, more explosive and more easily agitated,” and “[m]ost
juvenile detention centers . . . do not have the luxury of separat-
ing youth with mental health problems from the general popula-
tion.”**! Finally, the state fails the public, which remains at risk

587 Id.

588 Anne-Marie Cusac, Arrest My Kid — Arrest May be Only Means for Parents to
Get Proper Mental Health Care for Their Children, PROGRESSIVE, July 1, 2001, at 22.

589 See, e.g., Editorial, Treating Mentally Il Prisoners, N.Y. Times, Oct. 22, 2004,
at A22.

590 Id.

591 See Robert Pear, Many Youths Reported Held Awaiting Mental Help, N.Y.
TiMEs, July 8, 2004, at A18 (quoting Dr. Ken Hernandez of the New Mexico Depart-
ment of Children, Youth, and Families).
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when the disturbed youth is released without effective mental
health intervention.

H. Aftercare (Reintegration and Reentry)

Positive behavioral change achieved during confinement can
unravel quickly when a youth returns without effective supervi-
sion and support to the neighborhood that bred the criminal con-
duct in the first place. Aftercare, a loose analogue of criminal
law probation, is an essential part of the continuum of juvenile
justice services and sanctions because it helps youths achieve a
smoother transition from confinement to life in the commu-
nity.>*> Coherent, well-managed aftercare programs begin dur-
ing confinement and continue afterwards, with the youth perhaps
being assigned to a day treatment facility as an intermediate step
toward release and supervised by a counselor for a period after
release.>”® Research has consistently shown that enriched after-
care services can enhance rehabilitation and public safety by re-
ducing recidivism rates.’** Particularly central to positive
outcomes are life skills training and gainful employment.>%°

592 BALANCED & RESTORATIVE JUSTICE PROJECT, OFFICE OF JUVENILE JUSTICE
& DELINQUENCY PREVENTION, A FRAMEWORK FOR JUVENILE JUSTICE IN THE 21ST
CENTURY 5 (1998), available at http://www.ncjrs.gov/pdffiles/ framwork.pdf; see, e.g.,
JusTCHILDREN, LEGAL AID JUsTICE CTR., A SUMMARY OF BEST PRACTICES IN
ScHooL REENTRY FOR INCARCERATED YoutH RETURNING HomE (2004); David
M. Altschuler, et al., Reintegration, Supervised Release, and Intensive Aftercare, Juv.
Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention, Wash., D.C.),
July 1999, available at http://www.ojjdp.ncjrs.org/jjbulletin/9907_3/contents.html;
CounciL oF JUVENILE CORRECTIONAL ADM’RS, REINTEGRATION GUIDE (2005),
available at http://www.pbstandards.org/Resources/ReinGuideApril_03.pdf; Juvenile
Aftercare Services, IN SummaRry (Nat’l Ctr. for Juvenile Justice, Pittsburgh, Pa.),
1999, available at ; OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION,
U.S. DEP’T OF JUSTICE, INTENSIVE AFTERCARE FOR HIGH-RIsk JUVENILES: Pro-
GRAM SUMMARY (1994); Richard Wiebush et al., Implementation of the Intensive
Community-Based Aftercare, Juv. Just. BuLL. (Office of Juvenile Justice & Delin-
quency Prevention, Wash., D.C.), July 2000, available at http://www.ncjrs.gov/html/
0jjdp/2000_7_1 /contents.html.

593 See, e.g., DANIEL P. MEARS & JEREMY TrRAVIS, THE DIMENSIONS, PATHWAYS,
AND CONSEQUENCES OF YOouTH REENTRY (2004); Steve V. Gies, Aftercare Services,
Juv. Just. BuLL. (Office of Juvenile Justice & Delinquency Prevention, Wash.,
D.C.), Sept. 2003, available at .

594 See, e.g., MICHAEL A. JONES & BARRY KRISBERG, NAT L. COUNCIL ON CRIME

& DELINQUENCY, IMAGES AND REALITY: JUVENILE CRIME, YOUTH VIOLENCE AND
PusLic PoLricy 39 (1994).

595 See generally OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION,
EMPLOYMENT AND TRAINING FOR COURT-INVOLVED YouTH (2000), available at .
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CONCLUSION

In most of the states inspected by the Justice Department, the
scenario is familiar. A newspaper exposes brutal conditions of
juvenile confinement, a private lawsuit challenges these condi-
tions, an official report criticizes these conditions, or a confined
youth commits suicide. Headlines hold public attention for a few
weeks or months, but promises of lasting reform soon fade be-
cause delinquents are an unsympathetic constituency with little
political muscle.

The Justice Department’s recent forceful nationwide use of
CRIPA holds promise because federal involvement can com-
mand public attention. Most of the inspected states have agreed
to raise their juvenile corrections systems above minimum consti-
tutional and statutory standards, but challenges remain because
the road to juvenile justice reform has been strewn with broken
promises for years.

Regardless of which political party controls the governor’s
mansion or the state legislature, the Justice Department must act
without fear or favor. The Department’s virtual clearance of Ar-
kansas—after at least a generation of documented savagery at
the Alexander Youth Services Center, and before continued de-
terioration—raises the disturbing prospect that politics may
sometimes intrude on CRIPA enforcement. The Department’s
threat to sue noncomplying states will carry real teeth only if the
Department inspects with a close eye and then holds states to
stern post-inspection bargains. Because troubled youths and
public safety are the ultimate beneficiaries of the Department’s
recent initiatives, the Agency must remain resolute, filing suit
where necessary to prod states that drag their feet. Courts too
must put teeth into their orders, because civil settlements hold
meaning only when the prevailing party actually secures prom-
ised relief.

When all the dust settles, juvenile and family courts do not im-
pose life sentences. Delinquent youths confined in juvenile cor-
rections facilities today will be released within a few months or
years. In the public interest, the Justice Department’s recent
CRIPA initiatives are catalysts for states—ones inspected and
ones not yet inspected—to move beyond time-worn juvenile cor-
rectional systems that fail year after year to rehabilitate children,
advance personal accountability, or protect public safety.



