Sexual Misconduct
by School Employees

By Brad Goorian

exual misconduct in schools is

a problem that has gained

increasing attention, from the

headlines to the High Court, in
the last decade. Commonly defined as
unwanted and unwelcome behavior of
sexual nature, sexual misconduct by
teachers, administrators, and other
employees is a problem of sufficient
magnitude to warrant attention by scha
boards and school officials.

This Digest definesexual miscon-
ductand offers guidelines that school
boards and administrators can initiate
try to protect their students from un-
wanted sexual behavior. Although the

employees, much of the information al
applies to offenses by students toward
other students.

What Types of Behavior Constitute
Sexual Misconduct?

The law recognizes two types of
sexual misconductuid pro quoand
hostile environmentQuid pro quo(this

explicitly or implicitly grants a student a
favor in exchange for sexual gratifica-

for a student’s participation in an educ
tional activity or in return for an educa-

submit to unwelcome sexual advances,
grant sexual favors, or agree to engag
in other verbal, nonverbal, or physical
conduct of a sexual nature.

Hostile environmenteans un-
wanted and unwelcome verbal or
physical contact of a sexual nature that

vasive to limit a student’s ability to
participate in or benefit from an educa-
tional program or activity.
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Audrey Cohan offer a less legalistic
definition of sexual misconduct that fo-
cuses on the conduct itself, rather than
whether the conduct is “unwanted or ur
welcome.” They classify behavior in
three levels. Level | sexual misconduct
includes noncontact behavior such as ¢
hibitionism and showing sexual picture
as well as contact including fondling,
touching, kissing, and sexual hugging.
Level Il is noncontact behavior that in-
cludes making sexual comments,

a taunting, and asking students about

sexual activity. Level lll is contact be-
havior that includes all types of sexual
or genital contact that society readily

olrecognizes as sexual misconduct.

The U.S. Department of
Education’s Office of Civil Rights
(OCR) offers examples of legitimate

o nonsexual touching: A high school

coach hugs a student who scored a go
a kindergarten teacher uses a hug to ¢

focus is on sexual misconduct by schoplsole a child with a skinned knee.
soHowever, a teacher who repeatedly hu

and puts his or her arms around studen
under inappropriate circumstances can
create a hostile environment.

What Is the Scope of Sexual
Misconduct in the Nation’s Schools?

No national statistics tracking the
problem could be locate&ducation

for that) occurs when a school employeeWeekundertook a six-month study from

March through August 1998. The stud
identified 244 cases of sexual miscon-

tion. The employee may, as a condition duct, ranging from unwanted touching toies, take trips with students, and buy
“years-long sexual relationships and se- them frequent gifts. Alan L Barbee, an

rial rape” (Caroline Hendrie, December

tional decision, request that the student 2, 1999).

Seven out of ten suspects were

~ teachers, but principals, janitors, bus

drivers, and librarians were also ac-
cused. Authorities ultimately conclude
that only two of the reported cases wer,
fabricated by students.

In a 1993 study by the American

is sufficiently severe, persistent, or pert Association of University Women

(AAUW), 25 percent of females and 10
percent of males in grades 8 through 1
said they had been sexually harassed i
some way by school employees. Of
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those who said they had been sexually
harassed, only 7 percent reported the in-
cident to a teacher, and only 23 percent
1-reported the incident to a parent. Thus
underreporting may mask the overall se-
verity of the problem.
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™’ How Can Schools Recognize Sexual
Misconduct?

According to Robert Shoop (1999),
many cases of sexual misconduct take
place in private, and may be denied even
by the victims themselves. However,
adult abusers frequently give off warn-
ing signs. Shoop advises teachers and
administrators to “trust their intuition”
and heighten their scrutiny. If someone’s
behavior makes them uncomfortable or
is unusual, ask questions, Shoop advises.

One sign may be overly affectionate
albehavior such as prolonged hugging and
Drtouching. Abusers may also engage in
nonprofessional behavior such as telling
gexual jokes and sexual teasing. Shoop
t$eports that such verbal abuse may be a

method of “grooming” victims. Adults
who tell a sexual joke without being rep-
rimanded may move on to touching a
student’s hair, breast, or buttocks. If the
behavior is not reported, that adult may
become emboldened and make sexual
advances that will not be reported.
Abusers may seek to extend their
contact with certain students beyond the
y school day; abusers have been known to
have students over for parties and mov-

investigator for the Fairfax County (Vir-

ginia) schools, reports that abusers are

experts at gaining children’s trust, and
are often lauded for their dedication in
doing extra work with students and par-

j ticipating in extracurricular activities.

e Shoop admonishes teachers and ad-
ministrators to pay attention and take
rumors, whispers, and oblique com-
plaints, particularly from students,
seriously. Often other students have

1 known of a teacher-student relationship

nbut were afraid to come forward out of a
misguided loyalty to the student.
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Because socializing with students
may be an appropriate means of estab
lishing rapport, it is important to have
districtwide policies in place that ensur
prompt, professional investigation of
complaints and incidents to determine
their merit.

How Can Schools Fight Sexual
Misconduct?

A first step is to devise a clear
sexual-misconduct policy; communicat
that policy to all staff, parents, and stu-
dents; and strictly enforce it. School
boards that do not have policies can lo
to the policies of other school districts
for examples. Attorney George S. Crs
(1999) recommends that all school dis
tricts look to thdJ.S. Department of
Education’s Title IX guidelines. The
following suggestions come from the
Department’s guidelines and various
commentators.

Effective policies clarify the nature
of sexual misconduct with simple age-
appropriate examples. They specify
grievance procedures that tell students
parents, and school employees where
file formal and informal complaints.
They also include provisions for ad-
equate, impartial, and timely
investigation of complaints, including
the opportunity to present evidence an
witnesses.

Effective policies also contain pro-
visions to protect the victim’s confiden-
tiality and ensure no retaliation. Partie
should be provided notice of the out-
come of complaints, and the school
should take steps to prevent recurrenc
of the problem.

The policy and the problem of
sexual misconduct should be discusse
in all-school assemblies, orientations fi
new staff, and meetings with parents.
School personnel should be trained to
look for suspicious behavior and re-
quired to report suspected sexual
misconduct.

Screening in the employment pro-
cess is an important step. Many accus
abusers are allowed to avoid criminal
charges if they agree to resign quietly
(Hendrie, December 9, 1998). Criming
background checks of applicants are in
portant, including fingerprint checks, bl
they may not reveal “mobile molesters’
who move on or strike deals with
schools to resign without being con-
victed of any crime.

Administrators should take the fur-

applicant and former employers if the
- applicant has ever been investigated o

e that such disclosure will invite defama-
tion lawsuits may be overblown. More
than half the states have laws that pro-
tect public employers when they provid
good-faith responses to requests for in;
formation about employees (Hendrie,
December 9, 1998).

Policies should also stipulate ad-
equate procedures for investigating
e complaints. More than one person
should be assigned the responsibility o
receiving and screening complaints, in
okhe event that one of those persons is &
abuser. Every complaint should be
ci taken seriously and be reduced to writ-
ing. Because school officials are not
trained investigators, Shakeshaft and
Cohan urge school districts to turn in-
vestigation of all charges over to
professional child-abuse investigators ¢
the police.

What Can School Districts Do When
an Employee Is Suspected of Sexual

toMisconduct?

The school district’'s sexual-miscon
duct policy must be utilized if it is to
have any effect. Reporting, grievance,
and investigation procedures must be
d followed up immediately, in every case
Prompt, effective action may also shiel
the school district from legal liability.
Under Title IX law, failure to respond to
s allegations of sexual misconduct, or fai
ure to establish policies for doing so,
may constitute “deliberate indifference,
e possibly subjecting the school district tg
civil damages from individuals or from
the Department of Education.

d Investigator Alan Barbee warns
Or school officials to expect the following
reactions, especially if charges are mac
public. Shocked faculty, parents, and
students may rally around the accused
The accuser may be subjected to harag
ment and ridicule. Staff members may
be distracted from their routines. The
ethews media, attorneys, and investigato
may contact school officials for informa
tion.
I Barbee advises reporting the alleg
N-tions to designated state officials, whick
ut is required by law in some form in all
states, and turning investigations over {
professionals. Shakeshaft and Cohan
stress the importance of providing cour
seling for the students, who are often
marginalized and traumatized. The au-

ther step, Shoop says, of asking each

accused of sexual misconduct. The fea

officials to contact their state licensing
boards to try to revoke the teaching li-
rcenses of convicted abusers.

Caroline Hendrie (December 16,
1999) relates the story of a California
principal who, when faced with allega-

etions of sexual misconduct by two
employees, made a “conscious decision”
not to sweep the situation under the rug.
The principal promptly contacted the po-
lice and state authorities, provided
counselors for the students, and kept di-
rectly affected students, parents, and
staff well informed. As a result, the
“trauma to the students was low,” and
arthe principal received “amazing support
from the community.”

Sexual misconduct in schools is a
problem that can devastate students, par
ents, school districts, and entire
communities. Acknowledging the prob-
lem, educating for it, and following

rcommon-sense policies can go a long
way to ridding our schools of sexual
misconduct.
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