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CHAPTER I
INTRODUCTION

At the outset 1t became evident that the roots of
the Act are buried deep in 'the sibylline leaves' and
the agitation which brought it into being in 1890 was but
an echo of the distant ery which had been raised, in the
crooked little lanes of London's markets in the fifth
eeni:ur,y.1 Colepepper protested against the monopolists
in the Long Parliament: "they sit by our fires; we find
them in the dye~fat, the wash bowls and the powdering tub.
They share with the cutler in his box. They have marked
and scaled us from head to foot,"2 This proclamation of
dissatisfaction marched to the same measure of thought
which prompted Thurman Arnold to cry out against the "econ-
omic toll bridges" which have been familiar features of

linonymous Case, Moore 115, 72 Eng. Rep. 477 (1578);
Blacksmith's Case, 3 Leon. 217, 74 BEng. Rep. 643 (1578);
Darcy v Allen, Hoore 671, 11 Co. 846, 77 Eng. Rep. 1260
(1602) culminating in the statute of Monopolies flﬁ%-z&)
21 Jac. 1, ec. 3.

2Green, Short History of the English P'%Eh’ p. 75:
Colepepper's nt, course, came during time when
tg; pol‘licy gset forth in the Statute on Monopollies went un-
enforced.



American life since Ida Tarbell wrote the history of the
Rockefeller dynasty.t |

By force of tradition the caplitalists have occupied
the unenviable position of targets for the "trust busters.”
The mushroom growth of corporate enterprise in the wake of
the Civil War, when rugged individualism was transferred
from the frontiers of the West to Wall Street, started the
rumblings of protest which the Sherman Act was designed to
appease. The so-called abuses of economic power which were
manifest in the decade preceding the Sherman Law evolved
from a natural outgrowth occasioned by the development of
technology, large~scale production, and the impact of the
railroads. Economies to both producer and consumer could
be realized by consolidation and integration which were un-
attainable when business was based on an atomized struc-
ture. The real abuses at which the Law was aimed consisted
of the trend toward monopolization and loose agreements to
restrict output, the benefits of which accrued to the pro-
ducers, rather than the publiec.

The legislative instrument devised to bludgeon these
monopolistic menaces back into the arena of free competl-
tion was introduced by Senator Sherman at the first session
of the Fifty-first Congress, on December 4, 1889, and

lpemple University Law terly; 15: 129 HNovember
1940, a .
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entitled "A bi1ll to declare unlawful, trusts and combina-
tions in restraint of trade and production."l This orig-
inal bill was never passed, but formed the basis for the
more comprehensive blll framed by Senator Hoar of Hassa-
chasetts, which bore Senator Sherman's name because of his
initial contribution toward the ultimate statute which
evolved.

On July 2, 1890, President Harrison approved the anti-
trust statute, written in language that was brief, broad,
and comprehensive, and, like the Constitution, said mr.
Valker, required "judiclial construction and many diversi-
fied applications to different cases for its practical de-
velopment into generally recognized m.'s

The first sentence of Section 1 reads:

Every contract, combinatlon in the form of trust
or otherwise, or conspiracy, in restraint of trade or

commerce among the several States, or with foreign
nations, is hereby declared to be 1illegal.

By analysis of the words therein and the meaning attributed
to them by the framers of the law, the intent of Congress
may be interpreted. "Commerce" clearly pertains to goods
while they are in transit as well as to the purchase and
sale of commodities. This is obvious from the omittance




of the Bland Amendment, which explicltly excluded trans-
portation of goods and persons from the act. From a
speech by Senator Sherment and the provisional adoption

of the Reagan nmnndmentz it may be concluded that "re-
straint" applies to restraint of mutual competition as
well as to restraint of extraneous competitlon between a
combination as a whole and other parties. "Restraint" as
used here applies to direct rather than indirect or aneil-
lary restraints, as defined by common law. Walker asserted
this fact in his "History of the Sherman Law":

The proposition that such an indirect restraint
was not intended to be prohiblted or penalized by the
Sherman Law, is indicated by the fact that those Sen-
ators and those Representatives who advocated the law
in Congress aimed their arguments and censures at
willful, intentional, and direct restraints of inter-
state and international commerce without visiting any
censure upon indirect and unintentional restraints as
may result from some useful and meritorious combina-
tions of persons or corporations engaged in inter-
state or international commerce.®

Also, it is assumed that "restraint" refers to that type
which is injurious, materially, to public welfare or pri-

vate welfare.

lgongressional Record, Fifty-first Congress, First

Session, p. .

2g ssional Record, Fifty-first Congress, First
Session, p. EBII. It defined a trust in several ways, in-
eluding & combination of capital, skill or acts by two or

more persons, flrms, corporations, or assoclatlons, to in-
ecrease or reduce the price of any merchandise or commodity.

SWalker, History of the Sherman Law (1910), p. 55.




The second section is clearly stated:

‘Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any other
person or persons, to monopollize any part of the
trade or commerce among the several States, or with
g:;:igzrz.:atiang, shall be deemed guilty of a mis-

Senator Hoar's statement clears up any doubt as to the in-
tended definition of the word "monopoly": ". . . . the
sole engrossing to a man's self by means which prevent
other men from engaging in fair competition with him,"%
All the members of the Judlciary commlttee were in agree-
ment on the above definition.

In connection with this section, it may be noted that
1t 1s the act of monopolizing rather than the existence of
the monopoly which is prohibited by the words of the
statute.

From the definition submitted by Senator Hoar it would
be loglcal to infer that only those monopolies which were
attained by willful destruction of one's competitors would
be 1llegal, while those which reach such a position merely
by their superior efficiency and organization would be
within the pale of the law.

Section 3 is identical with Section 1, except that it

lgongressional Record, Fifty-first Congress, First
Session, p. .



applies to restraints in any taréitory of the United
States or in the District of Columbia, or betwseen any of
them or between them and a state or a foreign nation.
Sections 4 and 5 confer jurisdiction in equity upon the
several Circult Courts of the Unitéd States to prevent
and restrain violation of the Sherman law in pursuance

of petitions by the district attorneys of the United
States, under direction of the Attorney General. Under
Section 6 it becomes the duty of the several district at-
torneys, at the time they 1n:t1tn£e proceedings in equlty,
to accomplish the seiszure, condemnation, and forfelture
of whatever property was the subject of that combination
and has been found in the course of transportation from
one state to another, or to a foreign country. Such pro-
cedings should accompany any indictment under Sectlon 1 of
the statute. Section 7 provides for triple damages in fa-
vor of those persons injured as a result of a violation of
the Sherman law.

Two broad classifications of combinations are, by gen-
eral interpretation, subject to the statute, loose-knit
confederations and close-knit organizations. The details
of the Act were later filled in by judicial interpretation,
the pattern of which varies with public sentiment and po-
litical expediency.



One author commented that the law, as framed, was:
Sketchy and ambiguous; hardly more than a legis-

lative outline for judicial lawmaking, compelling the

Courts to amplify, if not invent, economic policy, &

z:ﬁ.:n dm%.:?;ﬁ?!at competence in the theory

Every law demands that "reasonableness" be used in
applying it to the practical situations uhiﬁh arise under
its purview. Actually, this statute was explicit in its
prohibitions, demending only that the enforcement agency
and the courts weigh the facts involved in a case and make
their decisions accordingly. It was a codification of the
common law concepts, with explicit penalties provided.
The fallure of Congress to designate its desire to bring
within purview of the law only those restraints and mon-
opolistic conditions which were not a result of normal
expansion and large scale efficlencies is the structural
deficlency which has led to an opportunity for varying in-
terpretations by the Court, and their assumption of the
role of "policy-makers" in economic situations.

At the beginning of the 20th century, agltation arose
for the enactment of a law which would describe and de-

nounce methods of competition which are unfalir and which

lpe11x Frankfurter, "Preservation of Competition
T h Federal Anti-trust lLaws," Harvard Law Review, V. 5l
(1938), p. 694.
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William Taft described as "badges of the unlawful purpose
denounced in the anti-trust law.,"l The comuittee on inter-
state commerce of the U.S. Senate In 1911 made an investl-
gation of the necessity of an amendment. The committee ex-
pressed full confidence in the intelligence, integrity, and
patriotism of the Supreme Court, but found itself "unwille-
ing to repose in that Court, or any other Court, the vast
and undefined power which it must exercise in the adminig-
tration of the statute under the rule which it has promul-
gated."® The committee proceded to make three recommenda-
tions: (1) Formulate a set of conditions upon which per=-
sons and corporations might engage in interstate and for-
eign commerce; (2) Prohibit certain known types of combl=-
natione; and (3) Create a commission to aid in the admin-
istration and enforcement of the existing antitrust act
and any subsequent legislation.

Wilson, in a speech to Congress, advised the creation
of a commission without power to make terms with monopoly
ér to agsume the control of business in any way that would
make the govermment responsible. He also urged the law-
makers to deal with interlocking directorates and holding

u]‘lillim Howard Taft, Message on the Anti-trust Law,
P 1l.

2senate Report, No. 1326, Sixty-second Congress, Third
Session.
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companies and to consider the problems raised by thoe cun-
ership by one person of voting power in two or more com-

panies.
He argued that encugh was known sbout the pro-
gesses and methods of and deleterious re-
straints of trade so that practices be

explicitly forbidden by statute, item by item.”

Two bills were introduced into Congress, one estab-
1ishing a Pederal Trade Commiasion without regulatory pow-
ers, and the othor containing the itemlzation of monopolis-
tic prectices. The first bill reported to the louse by the
Committee on Interstate and Foreign Commerce gave the Com=-
mission no powers with respect to the regulation of trade
practices exoept the weak Section & providing that:

mmﬂ:&?ﬂ&r mm.....

him in making recommendation to CONZress « « «
In the Senate Interstate Commerce Committes debates, it
mMMthiitmmﬂtﬂmwnma'h-
fine the many and variable unfalr practices which prevall
in commerce."™ This declslon was, of course, contrary to
¥ilson's regquest, which envisaged an emumeration of such

y (1941), p. 63,




practices. The argument was also ralsed agalnst the
MW funfalr competition,” thet 1% was no more defe
“unressonable restraint of trade” as it ap-
pesred in the Sherman law, and that the primary purpose
wes Lo amm the exlisting law.
nsors of the b11l in the Senste made the follow-

nwmxumw : ing o
loping son Mmmmﬁ&ﬁwfg mmw:

These two mﬁmﬁ £olt that the b1l would supplement
the therman law in that it would not restrict merely "re-
straints of trade,” but slsc those practices which would
load to restraint of trede and monopoly.

m ax_@_@:: p. 11104,



established a commlssion with administrative and quasi~
judiecial funections.

Section 5 of this Act declared unfair methods of com=
petition in commerce to be unlawful, and the commission 1s
empowered to prevent such practices by persons, partner-
ships or corporations, except banks and common carriers.
For this purpose the commission is suthorized after due
hearing to lssue orders requiring the cessation of such
unfair competition. To secure the observance of such an
order, the commission may apply to the Federal Courts, sub-
mitting the entire record in the case, as may any party ob-
tain a Court review of a commission order. The Court may
affirm, modify, or set aside such an order. 1In case it is
sought to introduce new evidence before the Court, the
Court may allow it and may order that 1t shall be taken be-
fore the coomission.

Section 6 confers upon this commission the following
powerss:

1. To investigate the organization, business, ete.

of corporations engaged in commerce, excepting
banks and common carriers.

2. To require such corporations to make annual and
speclal reports.

3. To investigate and report to the Attorney General
on the manner in which a deeree to prevent or re=-
strain violations of the anti-trust acts has been
m’-.d mt.

4, To investigate and report on alleged violations

of the anti-trust acts upon the request of the
President or either House of Congress.
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5. To investigate and make recommendations concern-
ing the readjustment of the business of any cor-
poration alleged to be violating the antitrust
acts, upon the application of the Attorney
General.

6. To investigate trade conditlons in foreign coun-
tries where combinations or other conditions may
affect the foreign trade of the United States,
and to report and make recommendations to Con-

gress.
Section 7 of this act provided that where equity sults

are brought under the antitrust acts and the rellef, 1t may
refer the suit to the commlission to act as a master in
chancery to report an appropriate form of decree; the Court,
however, may adopt or reject the commission's report.

The commisgsion was given power to make recommendations
for the investigation and readjustment of the business of
"any corporation alleged to be violating the anti-itrust
acts in order that the corporation may thereafter operate
in accordance with law." This is merely upon request of
the Attorney General, and then he isn't bound to abide by
these recommendations. It may be presumed that the com-
mission would be better equipped to handle such matters,
and therefore, it would have been wise to have made this
obligatory. The Court, alsv, was to use discretion in
ealling on the commission in matters of decrees.

lgection 6, (e).
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W. H, Stevens evnlugted the statute at the time of
its enactment:

As originally passed by the House on June f{ifth,
the Trade Commission bill provided for an investiga-
tory tribunal with little or no power beyond that
which is the necessary accompaniment of investigation.
This fact also remains true in large measure of the
bill finally adopted in conference, passed by both
houses and si by the President. If elther measure
be stripped of the section relating to unfalr ¢ -
tition ntila remains but provision for an investiga-

tory body.
The Clayton Act, passed in 1914, represents a combina-

tion of the original "Five Brothers Bills" as first sug-
gested by President Wilson. Uppermost in the minds of
those who discussed the blll seemed to be local price-
discrimination as practiced by the Standard 0il Trust and

the restrictive leases of the United Shoe Machinery Com-

m.a

Section 2 of the bill was intended to prevent unfalr
discriminations.

It is expresaly designed with the view of cor-
recting and forbidding common and widespread unfalr
trade practice whereby certaln great corporations and
also certain smeller concerns which seek to secure
monopoly in trade and commerce by aping the methods
of the great corporations have heretofore endeavored
to destroy competition and render unprofitable the
business of thelr competitors by selling thelr goods,
wares and merchandise at a less price in that

31. H. Stevens, American Economlic Review, December
1914, Vol. 4, p. B43. :

2yiller, Unfair Competition (1941), p. 74.
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particular community where the rivals are engaged in
business than at other places throughout the country.l

The "purpose or intent"™ must be to "thereby destroy or in-
jure the business of a competitor.” Two provisos were at-
tached, The first legalized price discriminations between
purchasers of commodities on account of differences in
grade, gquality, or quantity of the commodity sold; due al-
lowance for difference in cost of selling or transporta-
tion; and diserimination in price in the same or different
commnities to meet competition. The second permitted
gsellers to select their own customers in bona fide trans-
actions and not 1n restraint of trade.

Section 3 dealt with the illegallty of discrimination
among purchasers of the products of mines by the owners.
Mining is apt to be monopolistic or partially so, and many
companies like U, S. Steel had purposely acquired these
monopolies, elither direetly or Ilndirectly.

Prohibitions of Section 4 were aimed at so-called
"exclusive dealing arrangements"” and "tying contracts."

In the first situation goods are sold or leased on the cone
dition, either express or implied, that the purchaser deal
only in the goods of the seller and refrain from dealing in
1ike goods of competitors. In the latter situation,

lgReport to H. R. 15657, Sixty-third Congress, Second
Session, Report No. 627, p. B.
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merchandise i1s sold or leased under the restriction that
1t is to be used only in conjunction with other goods of
the seller, the purchaser agreeing not to deal in such
other goods of competitors. The usual tying contract in-
volves a lease of equipment on the condition that 1t be
used only with supplies of the lessor. Tralling this pro-
hibition is the gqualification that the effect must be "to
substantially lessen competition or create a monopoly in
any line of commerce."

Section 6 asserted that the "labor of a human being
is not a commodity or article of commerce" and that "noth- :
ing contained herein shall be construed to forbid the ex-
istence and operation of labor, agricultural or horticul-
tural organizations," nor would these organizations be
held as conspiracies under the antitrust laws. The in-
sertion of the words "lawfully" attain thelr "lawful" ob-
jectives actually lessened the freedom of labor unions,
rather than emancipating them.

Section 7 dealt with the "holding company,” which is
a company "whose primary purpose i1s to hold the stocks of
other companies.” In the committee report it was explalned
that:

Section 7 1s intended to eliminate this evil so
far as it is possible, making such exceptions from

the law as seem to be wise, which exceptions have been
found necessary by business experlence and conditions,



TSNS B L

Section 8 was concerned with the general subject of
interlocking directorates. It prohibits all corporations
engaged in commerce, any one of which has capital, surplus,
and undivided profits exceeding 1,000,000, except banks
and common carriers subject to the Act ®» Regulate Come
morce, from having common directors after two years from
the enactment of the law, if such corporations are or have
been competitors so that the elimination of competition beo-
tweon them would result.

Section § provided that a final decree in & proceed~
ing in squity brought by the United Statos under the antle
trust laws shall be prima facle evidence against the de-
fendant in any sult brought by another party under those
laws, with respect %o all matters in which the decree would
be an estoppel botween the parties. This doos not apply to
those cases where consent decrees arc entered, however.

Enforcement was asalgned to the Federal Trade Commisw
sion, backed by a circult court of sppoals, and also
through the district courts at the Insgtance of the dlstriet
attorneys, under the directlon of the Attorney Cenersl. In-
dividual officers who have directed the actlon are held

Imsd., p. 17.
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responsible for violations of the criminal provisions of
the antl-trust acts by a corporation.

During the debates on the bill, numerous dissenting
views were expressed, some favoring a more stringent law
and others disapproving of the general theory of such leg-
islation. Ons objection was that only diseriminations in
price were referred to, while such discriminations having
to do with terms of sale, credit, delivery, and so forth,
were not mentioned in the statute. In conjunction with
this eriticiam is the one that these price~discriminations
mist be shown to have been made with the intent to injure
the buginess of a competitor, Also, Section 2 provides
that sellers can choose thelr own customers, and, if so,
they may discriminate between proposing purchagers. It
was pointed out in the committee report that:

They may refuse to deal with more than one per-
gson in a commnity, or for that matter, throughout

the United States . . » + This proviso, it is prob-

able, will sanction the practice of manufacturers to
refuse to sell to any mliddleman who will not agree to
sell their commoditlies at a certain fixed price, al-
though the Suprmloourt has declded that such ef-
forts are 1llegal.

Mr. Nelson and Mr. Volstead were concerned about the -
bill because:

During the hearings no big trusts appeared to op-

pose the tentative bills, nor has the introduction of
this final draft created any uneasiness on Wall Street.

lgeport 627, part 3, p. 3.
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On the other hand, the smaller business men of the
country have been very much concerned because of the ~
far-reaching interference with business affairs that
may follow the enactment of this measure.

Mr. Morgan feared the consequences of the law and stated
his reasons:

The Hational Goverrment 1s entering upon danger-
ous ground when 1t enters upon the policy of enforec-
ing uniformity in prices to all persons and all sec-
tions, The policy of the Government ls to maintain
competition., That was the object of the Shermen antl-
trust law. That 1s the object of the proposed legis-
lation, Monopoly means the absence of competition.
Competition is to insure purchasers reasonable prices
for articles purchased. Reduction of price has been
universally regarded as a legitimate method of secur-
ing 88. 4+ « « « Is the National Govermment

to enact a law that will tend to compel uni-
f ty of prices . . « . that will not permit a mer-
chant or manufacturer to lower_his prices to secure
customers, to obtain business??

Actually, the law involved duplication in its provis-
ions referring to price diserimination, tying agreements,
and acquisition of stocks of other firms., In the General
Electric Company decree® the Court enjoined the company
from meking price discriminations or more favorable terms
of sale for incandescent lamps to customers of a rival
mamifacturer than to 1ts establlshed trade;

provided that no defendant 1s enjoined or re-
strained from making any prices for incandescent

1rpid., p. 1.
EIM&.; w‘t ‘, po 5.

5. S. v General Electric Company, final decree,
U. 8. €. C., for N. Dist. of Ohlo, E. Div.



In the same decree the defendants wore enjoined from mak-
ing tying arrangements.

In the Northern Securities case® the Court set down &
precedent to deal with the ssquisition of stocks in another
firm engaged in the same line of endeavor, although in that
caso, it was not shown that competition had Deen lessened.
The committee mentioned that:

Under Section 11 of the asct the commisgsion may appeal
to the Cilroult Court of Appeals for the enforcement of 1ts
order. In the case of any sppeal, from elther party, the
Jurisdiction of the elrcult court to enforce, set aside, or
modify orders of the comnisaion shall be exclusive. Then,

:I_;;‘!‘-P"-

2northern Securitie U. S., 24 5. Ot. 438
P s Company v ’

Speport No. 627, part 3, pp. 7-8.



under Section 15,

it shall be the duty of the several diastrict at-
torneys of the United States, in thelr respective dis-
tricts, under the direction of the Attorney General,
to institute proec in equity to prevent and re-
atrain such violations.

Why, after providing through the Trade Commission
a complete and on the whole commendable mechanism for
enforcing compliance with these sections, was 1t re-
garded necessary or tageous to provide another
means of enforcement

A rather general, but most thoughtful, criticlism was
expressed by William Howard Taft:

My objection to the Clayton Act and the Trade
Commisgsion Aet are that thelr enactment with such a
blare of trumpets and avowals of hostility to capltal,
in general, with little discrimination, had a strong
t ney to frighten those whose J nt determines
the amount of new inveatments of capital, and thus to
restrict the normal expansion in our business due to
the reinvestment of earnings . . . . There was in
thelr enactment a political motive that prompted the
claim on the part of those who voted for that
they were much more radical than they are.

The old law covered "unfair methods" under restraint
of trade and monopoly, but the new law gives the commulission
quasli-judicial power to determine "unfair" methods. Ap-
peals c¢an be made to the courts against an order of the

138 stat. 736; 15 U.S.C.A. & 25.

2!. H, Sf-avcn-, American Economic Review, (March
1915), p. 47, Vol, 4.

Swilliem Howard Taft, "Justice and Freedom for In-
dustry,” an address delivered at the Conventlon Banguet
of the NWational Assoclation of Mamufacturers, New York
City, May 26, 1915.
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conmission or by the commlssion if orders are disobeyed.
The scope of the law was left to the interpretation of the
Court, and the reliance it would place on the commigsion's
views,

A new law was proposed a few years later when the
Federal Trade Commission submitted a report advising legls~
lation to permit combinatlons solely for export trade, In
order to remove existing doubts as to the legality of such
organizations under the Sherman Law. Agltation had begun
by means of a campaign to legalize export associations,
launched at the Natiocnal Foreign Trade Council in 1914.
This was before the war, so the Webb-Pomerene bill was not
a direct outcome of the war. President Wilson was very
anxious for the passage of such a bill, in order that the
United States could obtain forelgn trade before our oppor-
tunity escaped.

It was well recognized that American exporters worked
under a decided disadvantage when competing with foreign
merchants for world markets, Many powerful foreign combi-
nations were subsidized by thelr govermments, but the
Sherman lLaw prevented such organization among Americans,
and our exporters had to compete among themselvea. Devel-
opment of our export trade was said to be hampered by in-
adequate credit facllities abroad; by discrimination
against American goods by foreign steamship lines; by the
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small amount of American investments in the securities of
foreign companlies; and by our comparative inexperience.

Sald E. S. Jones:

The purpose of the Webb bill was to enable a mumn-
ber of smaller companies not having a large enough
volume of business to justify the carrying on of an
export trade by themselves to ecooperate for this pur-
pose and, by distributing the overhead charges over
their combined foreign iulcs, to bring the costs down
to a reagonable figure.

The bill as it became law is identical with the amend-
ment of the Senate Committee execept in three particulars:
(1) The Senate inserted the words "or depresses" after
"enhances" in order to prevent export associations from
beating down the prices of goods purchased by them, (2)
the Senate struck out the words "and unduly enhances"
prices, from an uncertainty as to the meaning of "undue"
enhancement, and {3) the conference committee added the
words at the close of Sectlon 2 reading "or which substan-
tially lessens competition within the U. S. or otherwise
restrains trade." The Act declared that a combination for
the sole purpose of engaging in export trade was not il-
legal under the Sherman Act, provided that domestlc trade

and competition were not restrained or that prices were

1g. 8. Jones, Journal of Political Ec , Vol. 28,
{1920), p. 758.



not intentionally or artificlally affected.>

The economic and commerclal working plan according
to which the Alrhole machinery of the export association
was to function was generally fixed In the form of a spec~
ial agreement between the members and the associatlion,
Two types of assoclations were formed, differing in thelr
degree of solidarity. The first type represents complete
merger of the export businesses of the members. An example
of thlis class is the Construction Steel Corporation which
ﬁpreuntn a high intensive organization of the export
busginess of important steel concerns. All export business
of the members 1s done through the association which es-
tablishes base prices at which members must furnish their
allotted quotas. The second class comprises associations
of a less concentrated form of organization, where members
retain a certain degree of independence. For example, ev-
ery producer member agrees to market his full export
through the association, but he may maintain his own for-
eign agencies and sell directly to foreign customers sub-
ject to the assoclation agreement in respect to apportion=

ing orders and averaging prices.

lict of April 10, 1918, ¢ 50, 40 Stat. 516, Sixty-
fifth Congress, Second Session, H. R. 23516, Public 126.
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Willlam Notz pointed out the implications of the law:
"It is looked upon by many as an indication of a change
in our traditional policy concerning trade combinations
and their economic ut:l.l!.ty.'l Attention was also called
to the fact that the Webb Aet represents the firast effort
involving compulsory registration of trade combinations
and & certain degree of control of the activities of such
combinations by a government agency under a speclal law.
Objections were ralsed and fears aroused regarding
the bill., Jones warned that domestic competition might
be restricted.® Others believed that it might tend to pro-
mote international combinations or cartel arrangements,
now that the United States would be freer to become a party
to such agreements. Also, in discussing foreign prices at
agsoclation meetings, 1t might not be difficult to arrive
at understandings concerning domestic prices. The Act,
however, exempts only those assoclations which are entered
into for the sole purpose of engaging in export trade.
Another amendment to the anti-trust laws resulted after
the Federal Trade Commission, on December 14, 1934, turned
in a voluminous report regarding their investigation of

lgiliiam Wotz, Journal of Polltical Economy, Veol. 27,
G'IIJ.J' 1919). P 527,

2g. 8. Jones, Journal of Political Economy, Vol. 28,
1920, p. 765.
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chain stores. The House Committee on the judiciary, after
studying the report, found that:

On the baslis of the Commission's report as a
whole, the conclusion seems warranted that the chalns
got thelr start and grew to wealth and power in the
citlies, on the greater natural advantages there af-
forded in the nature of a mass demeand for cash-ande
carry service at lower prices and greater opportun-
ities for concentrated purchasing and warehouse de~
liverles; and that they then used the buying power
so acquired to exact purchase-price preferment, giv-
ing them a position of added advantage over inde-
pendent competitors with which to expand into less
populmdlntru‘b-nndintomﬂnuerthomml
which their natural economies would not admit them.

The Commission pointed out that under the original
Clayton Act there were various provisos which in the light
of judicial interpretation made it difficult to deal with
discriminatory practices even when it appeared necessary.
Section 5 of the Federal Trade Commission Act did not en-
hance the powers of the commission in this respect, because
the more recent, specific legislation took precedence over
the earlier, general statute.

The House appolinted a speclal Committee of Investiga-
tion of the American Retall Federation, Their findings
concerned rebates given for advertising by mamufacturers
to chaln~store dealers. These advertlising allowances not

only defrayed for them the cost of advertising their own

lhouge Committee on the Judiclary, To amend the Clay-
ton 2;;1:, 1935, Seventy-fourth Congress, First Session,
P .



sales of the goods purchased from the mamufecturer grant-
ing the allowanco, but also the advertising of the rest
of thelr goods as well, both of which costs thelr independ~
ent competitor had to bear for himself. These disorimine
atory allowances, the committee found, were the function
of size and the influence 1t wields, rather than of cost
savings or differences in the different wethods of mer-
chandising, selling, or delivery employed.

¥r. Patman, when Introdusing this bill, stated:

Unless aid would be given to the "independents,® Nr. Patman
saw the complete growth of monopoly in some lines such as
food and meat, and the eventual inovitabllity of governe
mont ounership. Actually, rigorous competition existed
between these large, chalnefirms, but he d1d not seem to

Angwering & guestion as %o how this bill differed
from the Clayton Act, Hr. Teegarden answered:

This i1l differs from that in that 1% restricts

Irvid., p. 4.
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the price differential on the basls of the difference
umwmw | » or differences in
cost resul from the fering methods or quane-
nmnmmm.q&mtmtomm

chasers sold or delivered.

¥r. Hichenmer repeatedly asked lir, Patman if the manu-
facturers sctually sold to these chain-stores at & loss.
After some evasion, Mr, Patman answered:

I do not make the charge that they do it as a
al rule. I this, that having . interlocking
' - are

He seemingly ignored the obviocus publiec advantage of pur-
chasing these goods at lower prices. later, iir, Teegarden
frankly stated that nothing contained in this bill prevented
the cliain store operator from doing his own manufscturing,
and lower prices could not be prevented in the quantilty
purchase by such marufscturers of rew materfals.”

The bill as finally passed changed the defenges and
provigos of Section 2 with reference to price discrimina-
tion, by limiting the payment of brokerage and the grante
ing of advertising allowances or other speclel services
which sre indirect sources of discriminatlon, and made the

irtd., p. 7.
- ®mnid., p. 22
mﬁﬁ-ﬁ'
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one who receives the unlawful discrimination equally
guilty with the one who grants it. It differs from the
former wording in that it 1s no longer neceasary to show
the "purpose or intent to . . . . destroy or wrongfully
injure the business of a competitor, of elther the pur-
chaser or the seller." One suthor expressed that "it is
the very heart of the new law and was intended by 1ts
sponsors to have much more drastic meaning than the old.l
Differentials which make only "due allowance for differ-
ences in methods or quantities in which such commoditles
are to such persons sold or delivered" are lawful; however
the Federal Trade Commission may fix and establish quan-
tity 1limlts when the number of quantity purchasers 1s so
few as to make differentials dlscriminatory.

The "due allowance” clause is interpreted as follows:

If the more favored customer were sold in the
same quentities and by the same methods of sale and
delivery as the customer not so favored, how much more

per unit would it actually cost the seller %o do so,
his other business remaining the same? ‘

Section 3 represents a considerable change in snti-
trust law in that 1t prohibits certaln diseriminatory
transactions regardless of their effects on competition

lphuriow B, Gordon, "Robinson-Patman Anti-Discrimina-
?&on .:ot,‘ American Bar Assoclation Journal, 22: 593,
W » ﬁ- 5“-

2genate Report No. 1502, Seventy-fourth Congress,
Second Session, at p. 9.
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generally, or of the parties involved. Thils section, under
sanction of criminal penalties, unqualifiedly forbids "any -
person engaged in commerce to be a party to, or assist In,
sany sale. . » .which. . . .%o his knowledge grants any dls-
count, rebate,” and so forth, not "available" to compet-
itors of the purchaser in contemporansous sales "of goods
of like grade, quality, and quantity” or to sell goods at
"unreasonably low prices for the purpose of destroying
competition or eliminating a competitor.” (c¢) of Section 2
prevents the use of nominal brokers and the payment of a
commisalon, brokerage, or other compensation except for
gervices rendered in connection with the sale or purchase
of goods to either party of the transaction.

Thurlow Gordon commented: %It wipes out individual
higgling and substitutes the 'mass bargaining' to which
the government so strongly objected in the Sugar Institute
case."l The Robinson-Patman law is reminiscent, in its
effect, of the N, R. A. codes. It now becomes difficult,
if not impossible, to vary the ascale of prices except by
classes, and where lower competitive prices exist in a
particular market, and then it can't go below them.

Irhurlow M. Gordon, "The Robinson-Patman Anti-Diserim-
ination Act," American Bar Association Journal, Vol.XXII,
{1932), p. 594.




Another opinion expressed that:

« » » The doetrine that only differing costs jus-
tify differing pricea takes no account, on the
sellers' gide, of the imponderables which in practice
often lead a seller to prefer the patronage of one
buyer to that of another; and on the buyers' side, it
eliminates the bargaining advantages that would accrue
to the :ituto or powerful buyer in the "haggling®
process.

Also, where few buyers or sellers exist, it is more advan-
tageous to have this "haggling™ because of the resulting
lowered prices.

Actually, the advantage to the consumer in lower
prices may be questloned, when consldering the effects of
this statute. It is the interests of the competitors of
chain-stores who are the prﬁmiplo beneficlaries of the
law, as was their powerful lobby in Congress largely re-
sponsible for its passage.

In 1938 an amendment was added to Section 5 of the
Federal Trade Commlssion Act by passage of the Wheeler-
Lea Act. Previously, this particular section was hampered
within a triangular wall, necessitating the presence of
one of three conditions before the Commission could enjoin
any firm in their actions. These were:

1. That the method must be unfair, and what was to

be considered unfalr was to be decided by the
Courts.

lpelix Frankfurter, "Preservation of Competition
Through Federal Anti-trust Laws, Harvard Law Review,
Vol. LI, at 700.



31

2. ILike producers or competitors must be injured by
the practices involved.
3. The publiec interest must be evident in enjoining

any act. '
The proposed amendment, so the House Committee on Inter=

state Comnerce stated, would make the "consumer, who may
be injured by an unfair trade practice, of egqual concern
before the law, with the merchent or manufascturer."t
. The Act now reads: "Unfair methods of competition
in commerce, and unfair or deceptive acts or practices in
commerce, are hereby declared nnhml."g Advertising was
brought under the scrutiny of the Federal Trade Commission,
and includes fallure on the part of the seller to reveal
facts which are pertinent to the safe and effective use of
the commodlity. In appropriate circumstances the Commis-
sion may appeal to the courts for a temporary injunction
against the dissemination of such advertisements pending
the disposal of complaints. This is a power not granted
the Commission in usual proceedings under Section 5.

The changes brought about by the passage of this
amendment greatly enabled the work of the Commission to be
expedited. The general purpose was to give extended

ls“tnty-ﬁﬂah Congrees, First Session, House Rep.
ko 1615, Po 5-

2public No. 447, Seventy-fifth Congress, First Ses-
sion, House Rep. No. 1613, p. 3.
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protection to the consumer and "let the seller beware.”
Before, a substantial proportion of the public had to be
involved.

Senator Sherman had proposed an amendment to his own
act, providing that agricultural assoclations be exempt
from its restrictions, but the bill passed without his
amendment. This was thereafter interpreted as meaning
that Congress' purpose in passing the law was to include
such organizations. The Clayton Act exempted organiza-
tions of labor, agricultural or horticultural groups for
matual help, "and not having capital stock or conducted
for profit." Thereby, they were enabled to pursue "law-
fully" the objects thereof, which must be legitimate.
These agricultural organizations were legal, but they could
be enjolned under the Sherman Law for various activities.
There continued to be much aglitation for thelr complete

exemption.

Although the at ts of Senator Capper and Rep~-
resentative Hersman in 1919 to secure the total ex-
tion of such organizations died in committee, the
tation continued until t}o bloc secured a law which
it consldered satisfactory.

The final bill provided that:

( :;ﬂuge:‘;nd Gullieck, Trust and Corporation Problems,
1929 2 P- -



Persons engaged in the production of agricul-
tural products as farmers, planters, ranchmen, dai
men, mut or frult growers may act together in assocl-
ations, corporate or otherwise, with or without cap-
ital stock, in collectively processing, preparing for
market, hmmig and marketing in interstate or for-
elgn commerce.

They were allowed to have common marketing agencles and
enter into the necessary contracts. Two provisos were at-
tached: that no member could have more than one vote, and
dividends of the organization weren't to be in excess of
8% per annum, for stock or membership capital. Also, the
assoclation was restricted in dealing in the products of
non-members to an amount greater in value than such as are
handled by it for members. If the Secretary of Agrliculture
felt that such an organization was restraining commerce or
monopolizing to such an extent as to raise prices of agri-
cultural products unduly, he should issue an order for a
hearing, followed by an order to cease and desiat. If the
order were disobeyed, the Secretary of Agriculture was to
place his order in the District Court, and notify the At-
torney General, encharged with enforeing the order. Find-
ings of the Secretary of Agriculture were to be used as
prima facle evidence, but both parties could produce new

evidence.

lgection 1, 7 USCA.
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The powers of agricultural assoclations were further
extended by passage of the Cooperative Marketing Act of
1926 which provided for the "open-pricing” which had been
condemned on several occasions under the Sherman Act. Un=-
der this law, agricultural associstions could disseminate
past, present, and prospectlve crop, market, and other
similar informetion by direct exchange between such per-
sons, assoclations, or by and through their common agent.t

Iater, in 1937, the Agricultural Marketing Agreement
Act, as smended, gave the Secretary of Agriculture power
to enter into marketing sgreements with those engaged in
production and distribution of agricultural products if
interstate commerce is involved. It also gave the Secre-
tary of Agriculture the power, upon written application
of any dairy cooperative assoelation, to mediate, or, with
their consent, to arbitrate disputes between such assocla-
tions and other dairy producers and distributors.

A pressure group of wholesale druggists was largely
responsible for another amendment passed in the same year.
The Miller-Tydings Act exempted from the prohibitions of
Section 1 resale price maintenance contracts made in inter-
state commerce on identified products which are in free and

1y, s. statutes at large, Vol. XLIV, Part 2, p. 803.



open competition with other goods of the same general
class, provided such contracts are legal under the law of
the state in which resale is to be made.l Horisontal
agreements were specifically excluded from the amendment,
however.

In 1939, after extensive adminigtration pressure, a
bill was initiated in the Senate, and went into a commit-
tee hearing in July of that year. It was introduced by
Senator O'Mahoney, and 1ts purpose was to make more strin-
gent the civil provisions of the Sherman Act by applying
them to the officers of any corporation or associatlion
found guilty of an i1llegal activity under the Act. Sen~
ator 0'Mahoney stated his objective:

The purpose of the bill . . . « is to prescribe
such clear, personal penalitles upon the offlicers and
directors who are responsible for commercial policy
that they will not be wlilling to undertake the chance
of personal loss in civil damages 1f they advise and
carry through a trade policy whiech they know to ba
inherently wrong and plainly condemnsd by the lnv.

The measure provided, among other things, that officers
responsible for the wrong-doings of corporations would be

guilty of any violations of their corporation, subjeet to

lpublic No. 314, Seventy~fifth Congress, First Ses-
sion, (August 17, 1937).

gnbaring before a Subcommittee of the Committee on
the Judielary, U, S. Senate, Seventy-sixth Congress, First
Session, on S. 2719, p. 13.
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fines of a sum equal to twice thelr compensation during
the period of the violation, and would be prohibited from
employment in that corporation or any competitor firm for
a stated period. The corporation would be liable for a
sum equal to twice its net total income during the period
in which the vioclation occurred.

Senator O*Mahoney sald of the bill:

If enacted into law (this bill) will be benefi-
cial to the great majority of businessmen in America,
first, because it will protect them against 1llegal
attacks by other businessmen, and second, because by
preventing monopolistic practices before they take
place, it will make unnecessary the continued bulld-
ing up of govermment bureaucracies.t

Contrary to the Senator's expectations, however, the bill
did not find its way into the statute books.

Some of the amendments and subsequent legislation have .
made more rigid and explicit the original anti-trust act,
while others hn'n exempted certain favored groups from the
law almost entirely, because of economic expediencles and
political pressures. The courts, in some instances, have
been slow Lo accept the implled intent of Congress, and
again, the lawmakers may have been astounded at the effec~
tive scope of their drafts. This can best be seen by an
analysis of Supreme Court declsions, showing the changes

in trend brought about by this legislation.

i1vid., p. 7.



CHAPTER II
INTERPRETATION BY THE COURTS UNTIL 1932

In the early days of the Sherman Act, the power de-
rived from any combination was deemed to constitute a men-
ace, per se, which Congress intended to proscribe without
any consideration of the benefits whiech might acerue to
the public. The first case to be brought before the Su-
preme Court resulted in a decision which did not exemplify
the "anti-bigness" phobla soon to plague the tribunal.

The American Sugar Refining Company had purchased the
stock of the E. C. Knight Company and of three other Penn-
sylvania corporations, payment for which was made by lssu-
ing new shares of stock in the American Refining Company
and turning it over to the former owners of the other com-
panies. By this acquisition the purchasing firm attained
nearly complete control of the manufacture of refined sugar
within the United States. The Government contended that
this constituted a restraint in trade and was thereby 1l-
legal under the Sherman Law, Chlef Justice Fuller ex-
pressed the majorlty opinion of the Court:

Doubtless the power to control the manmufacture

of a given thing involves, 1In a certaln sense, the
control of its disposition; but this is a secondary
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and not the primary sense; and although the exerclse

of that power may result in bringing the operation of

Fotte 10 sty Tndiiintaily ok iteeeiy; < st
The justices, in this decision, were not inclined to make
inferences from the facts. The Attorney General had erred
in presenting the case, by basing the sult on that portion
of the American Sugar Refinery's business which did not
violate the Sherman law. ¥No proof was presented that the
sugar involved erou:ed state lines, and the control of the
business of such sales and of prices were the chief object
of the combination, Distribution, rather than manufacture,
should have been emphasized by the Govermment.

The dissenting opinion of Mr. Justice Harlan was em-
phatic and typifies more directly the later attitude of
the Court: He reasoned that these actions constituted a
restraint upon commerce because 1t deprived citizens of
other states of the right to purchase sugar under compet-
itive conditions, to be afterward transported by them to
thelr own states and sold there. He referred to the gen-
eral principle of the common law which holds direct re-

stralnt of trade to be 1llegal, but clted eaao:g which

. 1y, s. v E. C. Knight Company, 156 U. S. 1, at 17

30rcgon Steam Navigation Company v Minor, 20 Wall 64;
Homer v Graces, 7 Bingh. 735. =
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lead him to remark that: "There is a partial restraint
of trade which in certain circumstances is tolerated by
the law." He took into consideration the theory later
to be developed and discussed, namely, the "rule of
reason,"

The second declision of the United States Supreme
Court, applying to an industrial combination was that
handed down in the Addyston Pipe and Stesl case in 1896.%1
The bill of complaint was based upon Sections 1 and 2 of
the Sherman Law, and upon the statement that the purpose
of the Assoclated Pipe Works was to destroy all competi-
tion in the cast-iron pipe business throughout the thirty-
gix states and territories, and to force the public to pay
unreasonable prices for the cast-lron pipe made and sold
by the corporations which constituted that combination.
The unanimous decision of the Court dispelled the doubts
which had arisen in regard to the statute after the Knight
ctla.a The reasoning was that the members to thls agree-
ment, although engaged in manufacturing, were primarily
concerned, through their assoclation, with distribution of

lﬁddynton Pipe and Steel Company et al v U. S., 175
U. S. 211 (1889).

2y, 8. v E. C. Knight Company, 156 U. S. 1, (1895).
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their product in interstate commerce, and their activities
constituted a restraint thereof. It was opinioned:
" e » » it marks the beginning of the effort on the part
of the Supreme Court to apply the Antitrust Act positively
and construectively to the regulation of business methods
and conditions."™ In answer to the defense, the Court al-
so pointed out that Congress has the power to regulate
private contracts involved with Interstate commerce, which,
when carried into effect, would obstruct the free flow of
commerce between the several states as well as the power
to regulate commerce in respect to conflicting state laws.
The possibility of reasonableness, in connection with
a restraint of trade, was completely obliterated by the
Court in U. S. v Prans-Missouri Freight Assoclation.® The
agreement which was being assalled was for the purpose of
mutual protection of the rallroad companies which were
parties thereto, by establishing and maintaining reason-
able rates, rules and regulations on all freight traffie
which was to be conducted by those rallroad companies
throughout a specifically delineated and designated terri-
tory, which included nearly one-half of the United States.

lseager and Gulick, Trust and Corporation Problems
(1929), p. 95.

2y, S. v Trans-Missourl Freight Association,
166 U. S. 290, (1897).
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Absolutely no weight was given to the fact that such an
agreement was for the public benefit and did not result
in unreasonable rates. Nor wes the particuler character
of the railroads considered, and the necessary regulation,
either public or private, which they require. In evalu=-
ating "reasonableness” as found at common law, in the
1ight of the Sherman Law, lMr. Justice Peckham answered:

The term is not of such limited signiflcation.
Contracts in restraint of trade have been known and
spoken of for hundreds of years both in England and
in this country, and the term includes all kinds of
those contracts which in fact or may restrain trade.
Some of such contracts have been held vold and une
enforceable in the Courts by reason of thelr re-~
straint being unreasonable, while others have been
held valid because they wero not of that nature. A
contract may be in restraint of trade and would be
so described either at common law or elsewhere. By
the simple use of the term 'contract in restraint of
trade' all contracts of that mture, whether valid
or otherwise, would be includ and not alone that
kind of eantmt which was 1mhd and unenforceable
as being unreasonsble restraint of trade. When, there-
fore, the body of an act pronounces as illegel every
contract or combination in restraint of trade or com-
merce smong the several States, etc., the plain and
ordinary meaning of such language is not limited to
that kind of contract alone which is in unreasonable
restraint of trade, but all contracts are included
in such language, and no exception or limitation
can be added without placing 1:9 the act that which
has been omitted by Congress.

Mr. Justice White end three others dissented. He pointed
out that when reasonsble restraints of trade were held

1y, S. v Trens-Nissouri Freight Association, 166 U.
8. 290, at 327, (1897).



valid in both English common law and in American cases,
they were not, then, restraints of trade within the legal
meaning of the term. Mr. Justice White declared:

This Gourt has not only recognized and applied
the distinction between partial and general restraints,
but has also decided that the true test whether a con-
tract be in restraint of trade is not whether in a
measure 1t produces such effect, but whether under all
the circumstances 1t is reasonable.

Again, in the Joint Trafflc Assoclation case® the
Court refused to consider the reasonableness of the con-
tract. The Assoclation was engaged in fixing and regula-
ting rates to be charged by the members for the transport-
ing of freight and passengers. The majority opinion
merely restated the rule laid down in the preceding case
and sald that railroads came under purview of the act.
Justice Peckham, however, very definitely and conclusively
expressed the "rule of reason" as the gulde to interpre-
tation of the statute. He pointed out that if the words
of the first section were taken without any recourse to
reason, every contract or agreement, however necessary and
legitimate, if it touched upon interstate commerce in any
way, would be illegal. Furthermore, he saw some contracts

and combinations as "indispensable.”

11p1d., at 349-350.

2y, s. v Joint Traffic Assoclation, 171 U, S. 505,
{1898)



William Howard Taft commented:
' It follows, therefore, that the position of the

Supreme Court as shown by Mr. Justice Peckham's opin-

ion in these two cases in fact admitted that the

statute might properly be construed not to include in

1ts demunciation contracts in restraint of tr:ﬁo that

were held reasonable and valid at common law.

Reason as the test of legality of a restraint of trade
wag first applied in the classic case of Mitchel v
Reynoldl.z In 1ts beginnings the concept was confined to
the field of ancillary restraints by which is meant an
agreement which, though restrictive of competition, is an
integral part of a larger, lawful transaction. The his-
toric examples of such ancillary restrictions are the
agreement of a seller of a business as part of the con-
tract of sale not to compete with his purchaser, the agree-~
ment of an employee not to compete with the partnership,
an agreement by a purchaser not to use the article pur-
chased in competition with the seller and restrictions In
leases in respect of the use of the leased premises or of

other premises owned by the landlord.® Up to 1890 opinions

lyi1111am Howard Taft, The Anti-trust Act and the Su-
preme Court (1914), p. 66.

21P. Wms. 181 24 Eng. Rep. 347 (1711), see Investiga-
tion of Concentration of Economic Power, Temporary Ration-
al Economic Committee, p. 3.

slnrostigntion of Concentration of Economic Power,
TNEC, p. 35, £. 2.
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varled as to what types of combinations and agreements
would be protected under the classification of "ancillary."
The majorlty concluded that any agreements among persons
engaged in the same line of trade, industry or commerce
for the purpose of hindering competition, whether the
price were reasonable or the regulation necessary to com-
bat ruinous competition, were 1llegal. Other viewpoints
were less rigid and allowed for more exceptions to be in-
cluded under "ancillary." It can readily be seen, how-
ever, that such divergencies would invariably lead to
court confuslion.

The "rule of reason" as applied in common law was for
the first time set forth in interpreting the Sherman Act
in the Supreme Court by Chief Justice White in the major-
1ty opinion in Standard 0il Company v U. S.1 This case
applied the interstate commerce law to the most flagrant
monopoly then in existence. This ruthless gorgon was a
predominate cause for the original agitation for the
Sherman Aet in the latter part of the 19th century. It
had acquired nine different Standard 0il companies and
sixty-two other corporations and partnerships operating
oil wells, refineries, pipe line and tank line companies.

lstandard 011 Company v U. S., 221 U. S. 1, (1911).
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Allegations were price=fixing, limitation of produc-
tion, and control of transportation. From 1882 to 1889,
individuel olil companies turned over their management to
nine trustees, the majority of whom were defendants. Fi-
nally, in 1906, Standard was labelled as & "holding com-
pany." On May 15, 1911, a unanimous decision was finally
handed down affirming the decree of the lower court which
had ruled that the combination must be dissolved. Chiefl
Justice White stated:

We think no disinterested mind can survey the
period in stion without being irresistibly driven
to the conclusion that the very genius for commercial
development and organization ch it would seem was
manifested from the beginning soon begot an intent and

oge to exclude others which was frequen ~
es acts and dealings wholly inconsistent with
the theory that they were made with the single con-
ception of advancing the development of business power
by usual methods, but which, on the contrary, neces-
sarily involved the intent to drive others from the
field and to exclude them from their right to trade,

and tglll accomplish the mastery which was the end in
view.

The opinion referred to the Trans~lMissouri and Joint
Freight Rate® cases and pointed to the mention, therein,
of the consideration of whether the restraint was "direct"
or "indirect.® They then construed this to mean the same

as "reasonable” or "unreasonable”.

1221 U. 8., at 75 and at 76 {italics mine).
2166 U. S. 290; 171 U. S. 505.
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e «» « » Gthe construction which we now give the
statute does not in the slightest degree conflict with
a single previous cage decided concerning the Antl-
trugt Law aslde from the contentlion as to the Frelght
Assoclation and Joint Traffic cases, and because every
one of those cases applied the rule of reason for the
purpose of determining whethei the subject before the
Court was within the statute.

The game rule was expressed by the Chief Justice Iin
the Tobacco aaao.a This 'fmt" consgisted of over sixty
corporations, which, since January, 1890, had been united
into a large combination which controlled a preponderating
proportion of the tobaceo business in the Unlted States.
All branches of the industry were included and companies
had been coerced into jJoining the combinatlon, rather than
be ruined. In granting the plea that the comblnation be
digsolved, Mr. White stated:

App the rule of reason to the construction
of the statute, it was held in the Standard 011 case
that ag the words 'restraint of trade' at common law
and in the law of this country at the time of the
adoption of the Antitrust Aet only embraced acts or
contracts or agresments or combinations which operated
to the prejudice of the publlic interests by unduly re-
stricting competition or unduly obstructing the due
course of trade or which, slther because of their in-
herent nature or effect or because of the evident pur-
pose of the acts, ete., injurlously restrained trade,
that the words as used in the statute were designed to
have and did have but a like significance , . . . the
term 'resgtraint of trade' required that the words. ., . .
should be given a meaning which would not de the
individual right to contract and render difficult if

1221 U. 8., 1; at 68.

%221 U. 8. 106, U. S. v American Tobacco Company,
(1911).



47

not impossible any movement of trade in the channels

of interstate commerce . . . « the free movement of

which 1t was the purpose of the statute to protect.l

He thus took a different interpretation from the com-
mon law than had Justice Taft in his opinion in the Addys-
ton case.” Chief Justice White didn't combine reasonable
and "restraint of trade," because they were not compatible,
he thought. If the restriction of competition were reason-
able it was not a restriction. He merely avolded "every"
as it sppears in the statute. This reasoning is rather
faulty, and does not actually express the comnon law mean-
ing, where some restrictions are regarded as lawful, per
se, and a necessary accompaniment to the operation of
business. _

Justice Harlan labelled thls use of the common law
to interpret the intent or'cmgrou as "judicial legisla-
tion." This logic sppears to be misguided when the Jus-
tice's own dlgsenting opinion in 1894 chartered the course
more recently followed by the Court.

Great alarm was reflected in public opinion, fearful

1rvid., pp. 179-180.

2 Taft referred to common law, and pointed out
that had Congress intended to codify 1t, the agreement in
the Addyston case would have been illegal because in no
way could it be classified as an ancil agreement, He
implied that some combinations and agreements, therefore,
were reasonable, even though they resulted in a restraint
of trade. 85 Fed. 271, 28l.
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that this new anmunciation would destroy the effectiveness
of the Sherman statute. The arguments reverberated on
Capitol Hill, in the press, and iIn political statements
of contenders for public office, an argument which 1s not
allen to the present decade.

Mr. Taft commented on the storm thus aroused:

A calm and consldered examination of the opin-
ions of Chief Justice White in the Standard 011 and
Tobacco cases, and the use of the rule of reason which
he laid down in applying the act to subsequent cases,
will show that those who charged that the Court had
narrowed the act, or had not comprehended the settled
publie opinionlmt found expression in it, spoke with-
out knowledge.

A tendency has been noted, since 1912, to regard the
rule of reason as opening the door to the valldation of any
gscheme or device for the curtallment of competition which
may be justified on the grounds of economic expediency. A
sketchy review of the cases adjudicated since that date
stands as evidence that such has been nelther the inten-
tion or the understanding of the Court. HRegardless of
reasonableness of prices fixed, output restrictions or
business necessity, any agreements or combinations which
unduly restrain the flow of commerce are held to be ille~
gal, with the exception of a few lsolated utterances from

the Supreme Court bench. One author evaluated the

»

lyiiliem Howard Taft, The Anti-Trust Act and the
Supreme Court, (1914), pp. .
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application of the rule of reason:

In the main and subjeet to minor exceptions, con-
duct which prior to 1911 was condemned as an 1llegal
restraint was hild unreasonable per se thereafter and
hence unlawful.

One may safely class price-fixing as a per se viola-
tion of the law, This was clarified In the Trenton Pot-
teries case.® The agreement to fix prices had been made
by persons manufacturing and distributing 82% of the vit-
reous pottery bathroom fixtures produced in this country.

4
The company contended that the prices fixed were reason-
able, to which the Court answered:

The reasonable price fixed today may through
economlic and business changes become the unreasonable
price of tomorrow. Once established, it may be maln-
tained unchanged because of the absence of competi-
tion nmg by the agreement for a price reasonable
when fixed.

The ruling of the Court relates to the reasonableness of
the restraint imposed on interstate commerce, and only un-
reasonable restraints are prohibited. Price-fixing, be-
caugse of the injurious effect it has on the publie is de~

cisively removed from the realm of reasonableness. . « .%

1"7he Rule of Reason in Loose Knlt Combinations,™
Columbia Law Review, Vol. XXXII, (February 1932), p. 303.

2y, 8. v Trenton Potteries Company, 273 U. S. 392
(1927). ;

S1bid., at 397, 398.



50

Lo ant" S SRAGARE Suitviony TAMEpEeIny 5 aee
based upon the assumption that the publie at
is best protected from the evils ofmlynaﬁl
price contrel by the malntenance of competition.
Several oases have srigen in connectlion with open~
pricing systems and the collectlon and disseminstion of
trade statistiocs. The dlstinction to be drawn betwesn
what is legal and what 1s not seems to be dependent upon
whether the Information relatos to past statlistice or those
The first decision given was that in the American
Column Company case® in which 365 out of 9000 hardwood
ppen gompetition plan, invelving interchange of reports,
of sales, prices, production, and practices. The combined
production of the group amounted to one~third of the total
metional production. Esch member reported dally sales,
daily shipping, monthly production, monthly stock, oub-
standing price lists on the first of the month and all
price changes were reported prompily. Proof was given
that prices had increased during the periocd of the assocl-
ation.

1y, s. v Trenton Potteries Company, (1927), 273
U. S. 302, at 396. i

BB 8. v American Colwmn Company, (1921}, 42 S. Ct. 14
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The Court reproved the producers, unhesitatingly:

To pronounce such abnormal conduct on the part

of 365 natural competitors, controlling one-third of
the trade of the country in an article of prime neces-
sity, a 'new form of competition' and not an old form
of combinatlion in restraint of trade, as it so plainly
is, would be for this Court to confess 1tself blinded
by words and forms to realities which men in general
very plainly see and understand and oond.!m: as an old
evlil in a new dress and with a new name.

Mr. Justice Holmes dissented and referred to freedom of
speech, which right he thought this assoclation had bsen
practiclng, and accused the govermment of lack of proof
that competition had actually been substantially affected.
The effect of the declision was in one respect most
unfortunate, since it was rather widely interpreted as
holding 1llegal all exchange of trade information by
assoclations. Subsequent developments have demon=
strated the error of this interpretation, but its ad=
herents were s thogod in their opinion by the Lin-
seed decision in .
This case obviously involved a price~fixing association,
and members were compelled to conform to the law after an
unanimous decision by the Court.
Not until the Maple Flooring una was the legallty

of such an assoclation and its conduct recognized. The

1y, s. v American Column Company, 42 8. Ct. 114,
at 410, (1981).

(1929?8‘*.: szna Gulick, Trust and Corporation Problems,
, p. -

: *;‘np:te Flooring Association v U. S., 268 U. S. 563,
1925
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only noticeable difference in the material disseminated

was that no mention was made of probable future prices.

The statisties of average cost, freight rates, quantity

and kind of flooring sold, and waste in production were com-
piled and made available to members. The reasoning of the
Court is as follows:

It is not, we think, open to guestion that the
dissemination of pertinent information concerning any
trade or business tends to stabllize that trade or
buginess and to produce uniformity in the markets of
the world. . « « but the acquisition of wlder and more
scientific knowledge of business conditions, + « « «
and its consequent effect on stabliliszing production
and price, can hardly be deemed a restraint of com-
merce or if so, it camnot . .. . « be sald to be an un-
reagsonable restraint. . « o+

It becomes rather laborious to attempt to find the line of
demarcation as clearly as did the Justices. After admit-
ting that the result would probably be price stability, 1t
seems only a step farther into the realm of probability
to envisage production planned in relation to the statis-
tics, limited supply and a weighty effect upon price. The
Court made 1t clear that such approved movements contalned
the possibility of being used as a cloak for illegal
activities.

In Cement Manufacturers' Protective Assoclation v

U. 5.2 the same reasoning was used in the declsion handed

11pid., p. 5e2.

zcomont Manufacturers' Protective Assoclation v U. 8.,
{1925), 268 U, s. 588.



down., The allegations were different from those in the
preceding case and were considered in the light of the
particular circumstances of that industry which enabled

the dealers, through investigation of contractors, to pro-
tect themselves against fraudulant contracts., There was
no coerclon to act upon such information but there ex-
isted a high degree of certainty that they would, for their
own benefit., Allegations also involved the exchange of in-
formation concerning credits, statisties and meetings.
However, it was not shown that discussions included mar-
ket conditions, current prices or production. The Court
said that although the result of such cooperation might be
price uniformity, the alleged actions could not be con-
slidered an unreasonable restraint of commerce.

One may conclude from this reasoning that only price-
fixing, and not price uniformity would be held unlawful,
per se, under the act, 1in 1925.

Price~leadership has never been considered by the
Court as a violation, in itself, of the Sherman lLaw. This
attitude is expressed in the U. S. Steel casel which was
brought before the Court in 1920. The govermment tried to
use price-leadership as evidence of a monopoly. The com=
petitors gave testimony that they were in no way coerced

1y, 8. v United States Steel Corporation, (1920),
251 U, 8. 417.
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to conform to those prices set by the larger corporation.
Without "confederated action" the Court failed to recog-
nize any 1llegality and found the govermment's assertions
contradictory, because at the same instance as U, 8. Steel
was accused of oppressing its competitors, they were also
stated to be rising to "opulence" by imitating the price
policy of the power firm. Mere size, by itself, is not e
conclusive because: ,

It requires. . . .overt acts and trusts to its
prohibition of them. It does not, compel competition
nor require -all that 1is poni.blo.l

Very similar conditions and decision are to be found in

the International Harvester Muz

gseven years later.
Reasonableness allows the concentration of power if such
acquisition has been made because of superior efficiency,
and the muu.‘l.trant. price conformity is considered a natural
economic consequence and no proof of illegality.

Several cases brought by private parties demonstrate
the original maling of the Court with regard to restric~
tive licensing in the selling of patented articles, and

the subsequent reversal of the earlier decision. In the

lrpid., at 451.

2y, 8. v International Harvester Company, (1927),
247 U. 8. 693. . ;
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Dick caset the Court upheld the company in requiring pur-
chasers of 1ts patented mimeograph machines also to buy

stencil paper, ink and other supplies from them., The sale
of a patented article by patentee might be elther with or

without resgervations.

In Motion Picture Company v Universal Fllm Ganpnny.z

however, the newer ruling was stated:

1st. The scope of every patent is limited to the
invention described in the claims contalned in 1%,
read in the light of the specification....

2nd. It has long been settled that the patentee
ro:e-ivu nothing from the law which he did not have
b‘ m, s ® » a

3rd. Since Pennock v Dialogue, 2 Pet. 1, 7 L.
Ed. 327, was decided this Court has consistently held
that the primary purpose of the patent law is not the
ereation of private fortunes for the owners of pat-
ents but is 'to prgnoto the progress of sclence and
ugeful arts. . « »

The Court was taking cognizance of the wish of Congress
which was manifested in the Clayton Act, and thus 1imit-
ing the rights conferred upon patentees.

A few months after the decislion in the Steel case
was delivered, the Court rather inconsistently rendered
an opinion concerning a holding company conitrolling two

great competing railroads and two competing coal companies,

lfenry v Dick Company, (1911), 224 U. S. 1.

zlotlon Picture Company v Universal Film Company,
(1917), 37 s. Ct. 416.

S1vid., at 418.
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engaged extensively in mining and selling anthracite coal,
which bad to be transported to interstate markets over the
controlled interstate lines of the rallways. This coal
amounted to approximately thirty~three and a third of the
total national production.

In the Anthracite Coal case™ the Court said:

(As) this dominating power was not obtained by
normal expansion to meet the demands of a business —
growing as a result of superior and enterprising man-
agement, but by dellberate, calculated purchase for
control,

the combination 1s unlawful

« » « « such & power, so obtained, regardless of
the use made of it, constitutes a menace to nﬁd an un-
due restraint upon interstate commerce. . . .

This decision would, if used as & precedent, lmply that any
two companies, controlling a substantial percentage of the
total industry, would commit an illegal act under the Sher-
man Law, by merging their ownership. How the Court dls~-
tinguished between the acquisition of power in this in-
stance from that obtained by the U. S. Steel Company 1s
difficult to determine. Could not the same efficlencles
have been brought about under singular control of the two
railway and coal companies as the Court had recognized in

the concentration of fifty per cent of the steel production

1y, 8. v Reading Company, {1920), 253 U. S. 26.
2253 U, 8. 26 at 57, (1920).
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of the United States? Nor was it the Hepburn Act which
influenced the decision, because this statute was not even
mentioned. No abusive practices were established by the
holding company. Its power, alone, seems to have been the
decisive element, rather than the abuse of such power.t
It is problematical to say the least, to attempt to rec-
oncile these words with the former utterances of the same
Court which declared that size, alone, was not conclusive,
keeping in mind that sise, in that instance, amounted to a
larger percentage of the industry than "power" condemmed
in this case.

Another ruling concerning mergers was that expressed
in the Shoe Machinery case> which combination united four
companies, three of which were asserted to have controlled
from sixty to eighty per cent of their lines, respectively.
The companies were non-compoeting and the machines produced
by the company were patented, making them a monopoly in
any case. The Court found that:

It is hard to see why the collective business
should be any worse than its component parts. . . .

lrhe Court referred to the Northern Securities and the
Union Pacific cases (193 U. S. 197; 226 U. 8. 61) in which
this idea was propounded. See Investigation of Concentra-
tion of Economic Power, TNEC, p. 68.

2y, 8. v Winslow, (1913), 227 U. S. 202.
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Until the. . « .intent is nearer accomplisiment than
it is by such a juxbtaposition alone, no intent
raise the conduct to the dignity of an attempt.

1f monopoly power, then, has not been ocbitained, the
Court reasons that acquisition of monopoly power has been
abandoned. (U. S, Steel cagse) In borderline cases, where
the element of monopoly is hard to determine, intent may
be declsive. However, in the railroad cases this latter
conelusion did not apply, for no attempt te monopolize
was proved, while in the Shoe Machinery case, where a com-
bination of different patent monopolles resulted, no il-
legality was found. Thus, the attitude of the Court in
respect to Section 2 of the statute has gyrated from one
extreme to the other, making a conclusive statement im-
possible, without the addition of confusing gqualifica-
tions.

ILabor was not exempted from the scope of the Sherman
Law and several cases may be clted to demonstrate the
statutet's appliecation to such cases.

The Supreme Court in Lawler v Loewe, commonly known
as the Danbury Hatters' case,” unanimously affirmed the
judgment of the lower court when it had declared that the
manmufacturers of hats in Danbury, Comnecticut should

1y, s, v Winslow, 227 U. S. 202, at 217, (1913).
ahilar v Loewe, 235 U. 8. 522,
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receive triple damages under Section 7 of the act as a
consequence of the injury incurred by a boycott instl-
gated by the U. S, Hatters of North America, a labor
union, when said manufacturers refused to employ union
labor, exclusively.

The lower court had found this to be an unreasonable
obstruction of trade, and, furthermore that:

If the purposes of the combination were, as al-
leged, to prevent any interstate transportation at
all, the fact that the means operated at one end be-
fore physical transportation commenced and at the

other end aftsrltm physical transportation ended
was immaterial.

A similar view, to be presented in a later labor case
(Apex v Leader) is adopted by the Court, but to a striking-
ly different conclusion.

Dispelling any doubt as to the legality of a secondary
boycott, the Supreme Court in the Duplex Printing Company
case® said emphatically:

Congress had in mind particular industrial con-
troversles, not a general class war. 'Terms or con-
ditions of employment' are the only grounds of dis-
pute recognized as adequate to bring into play the
exemptions; and 1t would do violence to the guarded

language employed were the exemption extended beyond
the parties affected in a proximate and substantial,

not merely a untuungll or sympathetic, sense by the
cause of the dispute.

11pid., at 301.

(majnnplox Printing Company v Deering, 254 U. S. 443,

5;1:1:1.. at 472.
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Labor 1earnsd, distastefully, fhnt the Clayton Act,
in which they had placed their conflidence, to extend to
them new privileges and exemptions, was not to be inter-
preted by the Court as the Magna Charta which they had
been seeking. "Lawful objectives" was construed to place
their activities within narrow bounds.

The full impact of the burden of proof of "intent"
may be seen in the Coronade Coal elau.'l The Supreme Court
took the view that the lower court had been correct in dls-
missing the sult against the union because evidence falled
to establish that it was in any wey responsible for the
actions of some of the defendants and the actlons which
occurred were strictly of a local nature.

The union members had driven and frightened away the
plaintiffs' employees, including those directly engaged in
shipping coal to other states, prevented plaintiffs from
employing other men, and destroyed the structures and fa-
cilities for mining, loading and shipping coal and the
cars of interstate commerce, walting to be loaded with
coal in and for interstate shipment. The lower court had

lynited Mine Workers v Coronado Company, 42 S. Ct.
570, (1922).

Coronado Coal Company v United Mine Workers,
45 8. Ct. 551, (1925).
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said: 'o « » o1t was a loecal 'tr’-ka' local in Ol'igiﬂ and
motive, local in its waging and local in its felonious and
murderous ending."t In the second trial, new witnesses
were produced who offered proof that the intent and pur-
pose of the union was to prevent the product of non-union
mines from entering into interstate commerce. The Court
still ruled that the international union was not involved,
but the recent evidence constituted sufficient proof that
the actions of the strikers had been an unreasonable ob-
stacle to the flow of interstate commerce.
The mere reduction in the supply of an article

to be shipped in interstate commerce by the 1llegal

or tortious prevention of its manufacture or produc-

tion is ordinarily an indirect and remote obstruction

to that commerce. But when the intent of those un-

lawfully preventing the manufacture or production is

shown to be to restrain or contreol the supply entering

and moving in interstate commerce, or the price of it

in interstate markets, tha!.; action is a direct viola-

tion of the Anti-trust Act.
Regardless, then, of the results of such violence upon com=-
merce, the restraint 1s not direct unless the parties per-
petrating the actions have divulged that thelr intent is to
obstruct interstate commerce.

After the adoption of the "rule of reason" by the Cout, e

one detects a broadened outlook on the part of the courts \

looronade Coal € v nmtad Mine Workers, 45 S.
Ct. 551, at 556, (2nd ca

2Ibid.
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in interpreting the Sherman Act. It might be mentioned
that accompanying this was a noticeable relaxation in
public sentiment against corporate power for a time.
However, dissatisfaection arose, occasionally, and the
question of whether this statute were stringent enough
was asked. Agitation against the laxity of the law, the
Department of Justice eand the Courts resulted in the pas-
sage of several amendmentsl to implement the Sherman Law
and other sdditional legislation, in some cases giving
special privileges to particular groups.

Up to 1930 several criticisms of the enforcement of
the original bill may be mentioned. In numerous instances
the presentation of cases by the Attorney General's office
was faulty, and such a great leungth of time elapsed before
cases were finally brought to Court that dissclution be-
came a most difficult, if not super-human task. This has
been emphasized in the many accounts written on the dis-
solution orders end their effectiveness in the Standard
011 and Tobacco cases.

Steandard 01l provides the bes: example of the
binetion in spite of formal dissolution. The Habit
of cooperation had developed over a long history and
could not be suddenly dispelled by mere judicilal

abracadabra. Although the decree was scrupulously
observed, specialization and division of territories

1see Chapter I.
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persisted until economic factors attendant upon the
war and the increase in crude gil production grade
ually drove the segment apart.

Another criticism generally put forth is that the
Courts did not impose severe enough penalties on offen-
ders, so that the fear or threat of the outcome was not
a deterrant.

It 1s our present problem to analyze the decisions
of the Court during the 1930's and attempt to dlscover
whether the general attitude of our tribunals of justice

have changed, and if so, in what directions.

1"pifty Yeers of Sherman Act Enforcement," Yale Law
Journal, Vol. XXXXIX, at 262, 203 (1939).



CHAPTER III
INTERPRETATION BY THE COURT SINCE 1932

It was generally believed that the act of price-fixing
might be considered & violation, per se, of the law. Two
cases have been brought before the Court since 1932, in
which the tllegatidnt involved, primarily, this intent.

In 1933 the Appalachian Coals Casel was handed down
by the Supreme Court, in favor of the appellants. The
allegations involved an exclusive selling agency, the
Appalachian Coel Company, with operating companies holding
all its cepital stock, in proportion to their production.
In the majority of instances the company sold all of the
producers' product. The company had agreed to esteblish
standard classifications, and sell all of defendants' coal
at the best price obtainable. If the full amount of members’
coal couldn't be sold, orders were to be apportioned on a
stated basis.

The goverrment's contention, which the District Court
sustained, was that the plan violated the Sherman Anti-
Trust Act in that 1t eliminated competition smong the

lﬁppalaehian Coals, Inc., et al v U, S., 53 Supreme
Court 471, 1933.
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defendants themselves and alsoc gave the selling agency
power substantially to affect and control the price of bl-
tuminous coal in many interstate markets. On the latter
point the Distriet Court made the general finding that this
elimination of competition and concerted action would af-
fect market conditions and have a tendency to stabilize
prices and to raise prices to a higher level than would
prevaill under conditions of free competition. Complete
monopoly control, however, was absent.

The lower Court found that one of the more serlous
problems of the industry was the fact that several sizes
of coal had to be produced in one process, although the
orders on hand might be for just one size, resulting in an
oversupply of the sizes not on order. It was also exped-
ient that the coal be sold quickly to avoid storage or de-
murrage charges. "Pyramiding" was another destructive
practice which was prevelant in the industry. When a pro-
ducer authorizes several persons to sell the same coal,
and they in turn offer to sell to several dealers, the
supply is increased and price drops accordingly. It was
claimed that by means of credit purchases and organized
buying egencies, purchasing substantial tonnages, another
unfavorable element arose, namely, a "buyers'! market."

The District Court also found that among the defendants?
purpcses was the elimination of the destructive practice
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of shipping coal on consigmment without prior orders for
the sale thereof, which resulted in the dumping of coal on
the market, irrespective of the demand.

It cannot be disputed that many of the conditions per-
taining to the industry were ruinous and needful of remedy.
By elimination of such sbuses, witnesses admitted that the
producers would receive more, in the aggregate, for the
product. "Other witnesses for the defendants," said the
Court, "indlcated that there would be some tendency to
raise the price but that the degree of increase would be
affected by other competitors in the coal industry and by
producers of substitutes."l

In this respect, Chlef Justice Hughes stated, for the
Court:

A cooperative enterprise, otherwise free from ob=-
jection, which carries with it no monopolistic menace,
is not i’:o be condemmed as an undue restraint merely
because 1t may effect a change in market conditions,
where the change would be in mitigation of recogniszed
evils and would not impair, but rather foster, falr
competitive opportunities . . . « The fact that the
ecorrection of abuses may tend to stabilize a business,
or to produce falrer price levels, does not mean that
the sbuses should go uncorrected or that cooperative
endeavor g constitutes an unreasonable restraint
of trade.

The Court found that the object of the egreement was In

the public interest:

11pid., at 477.
21bid., at 479.
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The Interests of producers and consumers are
Interlinked. When Industry is grievously hurt, when “
producers! concerns fall, when unemployment mounts
and commmities dependen§ upeon profitable p ction
are prostrated, the wells of commerce go dry.

. Furthermore, it stated that cooperative action is not 1il-
legal any more than actual integration of many firms. The
declslive factor 1s theeffect of such control on the market.
This infers that restriction of competition by means of
loose agreements would be lawful if the degree of control
did not actually fix prices or monopolize the market. If
this were the actual meaning of the Court's words, the
anmunciation would be setting a new precedent in the antie
trust fleld.

Before making further comment it would be well to dis-
cuss the Socony-Vacuum case® because in many réspoetu, the
two cases are similar, and the company, in this case, re-
lied strongly on the decision rendered in the Appalachian
Coals suit.

Unfavorabls economic conditions had existed in the oil
industry and both state and federal governments actively
engaged in attempting to remedy and solve the problems in
various ways, such as price fixing of crude oll, curtail-

ment of production, and buying programs. An executive

1rpbid., at 478.

2y. 8. v Socony Vacuum 01l Co., 105 F (2d) 809; 60 S.
Ct. 811, (1939).
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proclamation had been issued, forbidding shipments of oill
or gasoline in violation of state proratlon laws. A code
was fixed defining the natural parity relationship between
the price of a barrel of crude oil and a gallon of refined
gasoline as 18.5 to 1, and the fixing of minimm prices
for crude oil and its products was authorized. The govern-
ment sponsored various buylng programs wherein major come
panies contracted to relieve the independent refiners of
their surplus ges at prices above the going merket.
. "Hot 0i1l" was the chief stumbling block in these pro-
grams. Refiners in the field could procure such oil for
thirty-five cents or less & barrel, and mamfacture gas-
oline therefrom for two cents or twe and one-half cents a
gellon, while the perity price based on one dollar oil
was from five cents to six cents. Another condition in
the industry was that of "distress gas," described as
legal gasoline manufactured by independent refiners who
had to dump it on the market for whatever price it would
bring. The purchase contract of the independent refiner
with the producer required him to take all the crude oil
which the seller was permitted by law to produce. Thus,
he was compelled to manufacture gas regardless of the de-
mand .

The Secretary of the Interior set up a fetroleum
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Administrative Board to advise with and make recommenda-
tions to him. Arnott, the vice-president of Socony was

a member of the Planning and Coordination Committee,
(1934). A plan was devised to purchase gasoline from in-
dependents at stipulated prices. The idea was that the
parties to the agreement would be bound to buy certain a-
mounts of gasoline at designated prices on condition that
the seller would abide by the code, so as to stop "hot
gas" and oll from depressing the merket. The President
finally set up & Tender Board and no shipment of oil in
interstate commerce could be made without a certifilcate.
Thils was declared illegal in Panema Refining Company v
Ryan,l after which the price again dropped. The Connolly
Act was then passed, which prohibited shipment of "hot
0il" and "hot ges"™ in interstate commerce.

At the General Stabilization Committee meeting in
January, 1935, the price of gas had still failed to meet
a parity with crude oil and the Mid-Continent buying pro-
gram was formulated. The purpose of this was to keep the
"spot" prices up, that is, the price of gasoline sold by

(lgasiPtnxma Refining Company v Ryan, 55 S. Ct. 241,



the independent refiners on the "spot market,"l which
price determined the contract prices of the larger re-
finers.

On Hay 27, 1935, the Supreme Court held in the
Schecter cese? thet the NIRA was unconstitutional, but by
this time Arnott's progrem operated almost automaticelly
as the contracts between buyer and seller became well es-
tablished, and en Eesst Texas buying program was begun.

The govermment contended that the members to the a-
greement, who were responsible for the production of a
major portion of the o0il in that esrea, conspired to fix
the spot market price of gasoline by purchesing gas under
the two buying programs at high, artificial and agreed up-
on prices, theréby 6lusing such prieces to be published in
the trade journals, falsely representing them as spot mar-
ket prices pald by jobbers in purchasing gasoline from in-
dependent refiners. In fact, no purchases were made above
the market price and prices actually pald to the indepen-
dent refiners varied considerably. This was especially
true during March of 1935, when three of four different

lgonsists of composite sales mede at the refinery
and recorded in trade journals. Total sales therein con-
stitute 5 - 7 per cent of totel sales in the Mid-Contin-
ent area. It is regarded as en index for that area.

23chechter v U. S., 55 S. Ct. 837, (1935).
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prices were pald by the purchasing companies on the same
deay. MNore than one price was paid on 72 per cent of the
days.

An actual price rise had taken place but other fac-

tors were alleged to have caused or contributed to this,

namalytl

1. Control of production of crude oll (State com-

pacts).

2. Connolly Act.

3. $1.00 erude oil.

4. Increase in consumptive demand.

5. Control of inventory withdrawal and of marnufac-

ture of gasoline.

6. Improved business conditilons.

The companies relied heavily on Appalachisn Coals,
while the govermment relied on Trenton Potteries. The
Court found the present case to be different from elther
of the two mentioned.

Unlike the plan in the instant case, the plan in
the Appalachian Coals case was not designated to oper-
ate vis a vis the general eonguming market, and to
fix the prices on the market.

In this case, the Court thought that sufficient evi-
dence had been presented to prove that purpose and effect
of this combinat ion had been to fix or contribute to the
fixing of prices snd the buying program contributed to

the stabllization and raising of prices. It restated the

1y, S. v Socony Vacuum 0il Company, 60 S. Ct. 811
at 838 (1939). 7 ;

21bid., at 841.
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attitude of the Court toward price-fixing arrangements:

e« s« s« » 8 combination formed for the purpose and
with the effect of raising, depressing, fixing, pcg-
ging or stabilizing the price of a commodity in 1r~
atate or forelgn commerce 1s illegel per 8€ + « + «

In the Appalachlan Cocels case, the Court took cogni-
gance of the fact that though the effect might be to sta-
bilize prices, the agency couldn't fix them. Applying the
quotation from the decision in Socony Vacuum, directly
above, to the mdmission by the Court that the effect would
be to stabilize prices in the coal industry, the combina-
tion would become 1llegal, if the seme ruling epplied to
both cases.

John Perry HMiller offered the following oplinion in
his book, Unfair Competition:

In the first place, in the coal case there was
8 bonafide selling agency for the conduct of market
relations, while In the o0ll case the merket functlions
were conducted by the individual firms by a prear-
ranged scheme. Moreover, the Court in the coal case —
was very much impressed by the purpose of eliminat-
ing unethical practices and increasing efficiency,
with the price effects only incidental
while in the o1l decision it was inelined to pierce
the veill of professed morality only to find an all
too obvious intention to ralse prices. Finally, al-
though both industries have suffered from the intene
sity of competition, the circumstances of the indus-
tries are sufficiently dian%milar to explain differ-
ences in judicial attitude.

The "circumstances" of which Mr. ¥iller spesks might

lrpid., at 843.
2y11ler, Unfair Competition, (1941), pp. 47-48.
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very possibly be contained in the fact that the benefits
of the coal agreement were more widespread, applying to
a greater number of workers, owing to the nature of the
industry, while the refiners were the recipients of the
benefits in the oil combination. Several remarks of the
Court in the Appalachian declision pointed to the wide-
spread unemployment which resulted from the distressed
conditions of the industry. In that case the court rec-
ognized the legitimate reasons presented for stabilizing
price and improving conditions, while in the Socony op-
inion, it remarked:

Ruinous competition, financial disaster, evils
of price cutting and like eppear throughout our
history as ostensible justifications for price fixe
ing. If the so-called competitive abuses were to
be appraised here, the reasonableness of prices

would noeoll!rily become an issue in every price-
fixing case.

The Court, then, ostensibly differentiated between
the two schemes in the degree of control each had over
the market price. The gquestion arises as to the proof
that Socony could set the market price. If the members
conspired to buy at the same price and to ralse it arti-
ficlally, the allegation would be open to no objection.
However, such were not the facts presented, but rather
this was inferred, either correctly or incorrectly.

ly. S. v Socony Vacuum 01l Company, 60 S. Ct. 811,
at 843 (1939).
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The coal producﬁ;a who were members to their agreement
accounted for ?3 per gant of the total production. Cer-
tainly, a eombinatign composed of this percentage of the
total would be able‘to "influence" price.

If the "rule of reasonableness"™ were applled it would
seem consistent for the Court in & situation in which
price-fixing 1s alleged to allow the cese to go to the jJury

in regard to the reascnableness of the agreement involved.

Closely comnected with these cases, 1s the Sugar
Institute suit.l The purpose of this combination was to
gbolish a system of secret rebates and concesslons under
which part of the buyers had been given unfair and dis-
eriminatory eadvantages over their competitors. Abolition
of these discriminations were accomplished by making all
prices and terms open and public, ineluding the buyers as
well as the sellers. Price advances were ammounced by
three o'clock of the day before the advance, but this was
customary on the sugar msrket; furthermore, there was no
consultation smong the appellants. Sugar, being an une
standardized yroduct, was sold at generally uniform pri-
ces, but the government argued that this assurance to

each refiner that no competitor would vary his prices

lgugar Institute Inc. et al v U. 8., 56 S. Ct. 629,
(1926).
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without advance notice was sufficient to deter declines
and increases in prices without justification. Prior to
the Inatitute, the list price which many of the "unethi-
cal® refiners announced, "were merely nominal guotations
and bore no relation te the actual 'selling basis' at
which thelr sugar sold."l According to the agreement,
the producers were required to adhere, without deviation,
to the prices and terms publicly snnounced.

The opinion of the Court read:
The natural effect of the acquisition of the
wider and more sclentific knowledge of business cone
ditions on the minds of those engaged in commerce,
and the subsequent stabilizing of production and
price, cannot be said to be an unre!sonabla re-
straint or in any respect unlawful.
The feature of the Institute which the Court found to be
unreasonable was "in the steps taken to secure adherance,
without deviation, to prices and terms thus announced."®
It was on this point that the decision was rendered in
favor of the government.

The advence announcements, in themselves, then,
could not be condemned, particularly in consideration of
the particular practices of the industry. The buyers

were also able to receive the information, by means of the

l1bid., at 582. ®1b1d., at 598.
SIbid., et 601.
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Institute and this was not only lawful but advantageous.

One writer pointed out that in the sugar industry,
where production was carried on by a very limited number
of organigzations, such an agreement would be a device to
increase profits and prices.l However, proof was estable
ished that no information in respect to production was
given, so the recognized method of minimizing profits by
means of limited production was not avallable through the
Institute.

The producers were attempting to deter the "unethi-
cal" practices which prevailled, however, and this could
not be accomplished without the lasumw'e that the prices
snnounced were the actual prices at which sugar would be
solds Again, the Court refused to recognlze the unfalr
practices which the producers were trying to regulate. In
an earlier case, Cement Manufacturers Protective Assoc. Vv
U. 8., the Court applied "reasonableness” to the alleged
restraint, considering the particular nature of that
market, and declared it lawful for producers to protect
themselves against fraudulant contracts, which is simie
lar to the protection which these producers were asking
e » « » against fraudulant price quotations, which were

1Jsmes Lawrence Fly, "The Sugar Institute Decision
and the Anti~Trust Laws,” Yasle Law Journal, Vol. XXXXVI,
(1936), pe 254,



detrimental to both buyers and sellers.

In more recent cases involving patents the Court
has amplified the ruling expressed in the Motion Picture
suit,l and eclarified the rights which patent owners may
expect to exercise within the legality of the Sherman Law.

U. Se v Univis Lens Company, Inc. et al was brought
before the Supreme Court in 1942.2 The Corporation had
been formed with Lens Company transferring to it all the
latter's petents and trademarks, following which the Cor-
poration then set up the licensing system which the gove
ernment assalled. Three types of licenses were granted:
to wholesalers, to finishing retailers, and to prescrip-
tion retailers. In finishing the lenses so as to make
them an effective ald to the vision of the buyer, it is
necessary for the wholesaler to conform their curvatures
to the prescription supplied by the retailler with his
order. All licensees were required to keep full accounts
of all purchasers, sales and prices. The only profit
made by the patent holder, the Corporation, was the fifty
cent cherge which the Univis Company pald for each of the
blanks sold. A rigid price structure was set up and

lyotion Picture Company v Universal Film Compeny
243 U. S. 502, (1017). :

2y. S. v Univis Lens Compeny, Inc. et al, 316 U. S.
241, (1942).
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licesees had to adhere to 1t or have their licenses re-
jected. Eight of the patents cover the shape, size,
composition, end disposition of the pleces of glass of
different refractive power in the blanks into which they
are fused. The Distriet Court had found the license
system legal as 1t epplied to the wholesalers and finishe
ing retallers because they practiced in part the patent.
The Supreme Court, however, was of the opinion that:

The first vending of any article mamufactured
under a patent puts the article beyond iha reach of
the monopoly which that patent confers.

It meakes no difference whether the article is completed
or nots In regard to defendant's contention that they
were within the language of the Willer-Tydings Amendment
to the Anti-Trust Act, the Court said:

We find nothing 1n the language of the Miller-
Tydings Act, or in 1ts leglslative history to indicate
that its provisions were to be so applled to products
manufactured in successlive stages by different proces-
sors that the first would be free to control the price
of 1ts successors.

The Masonite Company was Involved in another viocla-
tion of patent rights and the guestion of price-fixing
again arose, although this was not the sole allegation.
Masonlte had signed agreements with other prospective
producers of & particular type of hardboard (under dif-

ferent processes) to suspend such production and

11bid., at 1093. 21pid.
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recognize Masonite's patent, on the condition that
Masonite would give these other parties selling rights,
at designated minimum selling prices and maximum terms
and conditions of sale.

Ageain, the Court reiterated the boundaries of pat-
ent grante:

The owner of & patent cannot extend his statu-
tory grant by contract or agreement. A patent af-
fords no Immunity nt a monopoly not felirly or plain-
ly within the grant.

The opinion contimued to emphasize thet even 1f the "agents"
had not been competitors, price-fixing would be illegal,
because once an article is sold it is out of the patentee's
jurisdiction.

The allegations presented by the government in the
Ethyl Gasoline cese? included patent violations through
restrictive licensing and price maintenance. The corpora-
tion had a patent covering a compound which, when added to
gasoline, raised the octane rating and improved its anti-
Ikmock gualities as an explosive engine fuel. The company
doesn't menufacture, refine, or sell any gasoline, but
merely sells the compound to its licensed refiners who
agreed to maintain a minimum differential in price between

1y. 8. v Masonite Corporation et al, 316 U. S. 265,
at 277, (1942).

éis Q?Ethyl Gasoline Corporation v U. S., 60 S. Ct. 618,
39 ) « :
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Ethyl gasoline and the best non-premium grede of gasoline.
Jobbers, who buy from refiners, had to obtain licenses
from these companies, and the refiners agreed to sell gu—
oline only to jobbers who were licensed. Usually each
jobber had to deal through one refiner, after belng 1li-
censed. Adherance to price lists was not the only stip-
uletion to the maintenance of & llcense but compliance
with merketing policles was also required.

The defendant corporation sought to justify the fore-
going set-up on the ground that the conditions imposed
were necessary to preserve the trade merks, good will and
reputation of the Ethyl Gasoline Corporation as well as to
protect the public from gasoline sdulteration. The Court
found that the maintenance of such "business ethics" are
not conditions "normally and ressonably” adopted to secure
pecuniary reward for the patentee's monopoly. Furthermore,

the Court was of the opinion that the patentees had used
their power illegally for the purpose of controlling job-
bers! prices snd suppressing competition between them.

The Court clarified those actions which are within
the rights conferred by a patent:

‘ He may grent licenses to make, use or vend, re=-
stricted in point of time or space, or with any other
restriction upon the exercise of the granted privilege,

seve only that by attaching a condition to his license
he may not enlarge his monopoly and thus acquire some
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other whiech the statute and the patent together did
not give.

In this instance, the patent rights were extinguished
when the lead-treated fuel was sold to the refiners who
manufactured the gesoline. Some ambiguity arises because
of the following sentence:

Agreements for price maintenance of articles
moving in interstate commerce are, without more, un-
reasonable restraints within the meaning of the Sher-
men Act beceuse they eliminate competition.2

Price controls, quotas, territorial limitations, and so
forth, seem to be cleerly within the permitted license
restrictions which the Cowrt announced in the same opine
ion.

The test seems to be whether or not such condl-
tions are reasonably adapted to secure to the patent
owner full enjoyment of his execlusive rights in the
field tithig which he has a monopoly by virtue of
his petent.

The Sherman Law in relation to patent rights seems
feirly well clarified; perhaps more so than in many other
sltuetions. The patentee may stimulate the commercial
development of his product and financial returns in any

way which will not enlarge the scope of the rights granted

11pid., at 625. 21vid.

3Jo Bailey Brown, "Relation of the Ethyl Gasoline
Anti-Trust Case to Restrictions in Patent Licences,"

University of Pittsburgh Law Review, Vol. VII (November
s De -
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him by the patent law. In the case of the Ethyl patent,
thelr restrictions upon the sale of the product to job=-
bers did not enhance the value of thelr patent by ine-
creasing theilr returns from it, but merely went beyond
the commercial power granted to them.

Although patents suthorize monopolies over the sube-
Jects of thelr grents, they confer ne right upon the
owners of several distinct patents to combine for the pur-
pose of retarding competition and trade.

The question has often arisen, theoretically, as to
the status of professional groups under the Sherman Law.
A trial Court hed an opportunity te give its answer in
the Americen Medical Assoclation cesel which wes appealed
by the govermment in 1939. The CGroup Heelth Associstion,
Inc., a nonprofit cooperative asscocistion, had been formed
for the purpose of providing medical cere end hospitali-
zation for its members and their dependents end hed a
medicel staff consisting of salaried physicilans under
the scle direction of a medical director.

The indlctment alleged that the defendants conspired
to restrain the asssoclation in its arrangements for such
medicel care, the doctors serving on the medical staff of

1y, S. v American Medical Associstion, D. C., 28 F.
Supp. 752, (1939).
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the orgenization, and lastly, the Washington hospitals
involved in the assoclation.

The Court set out to express the legal definition of
the word "trede" as embodied in the Sherman Act, refer-
ring to the case of the Schooner Nymphl in which Justice
Story had had occasion to make such a distinction between
those occupations and businesses which are carried on for
profit or livelihood a&and the liberal irts and leerned pro-
fessions, which he set apart. The present Court reasoned
that the Shermen Act was not meant to include "every com=-
bination,”™ nor was 1t to include "every" trade.

The thesls of Government's counsel that 'trade!
embraces all who habitually 'supply wouney's worth for
full money payment'!, and thelr contention that the
statute should be so broadly construed represents an
extreme position which does violence to the common
understanding of 'treade', rejects suthoritative de-
clsions of our courts and ignores cardinal rules of
statutory construction.2

The decislon of the lower Court wes overruled by the
Court of appeals, however. They found thet "trade" em=-
braced the medlcal profession under the common law mean-
ing, and the present Court felt it was required by the

decisions of the Supreme Court to look to the common law

1The Nymph, 1 Sume 516, 18 Fed. 506, at 507, (1834).

2y. S. v American Medical Assoclation, 28 F. Supp.



in making an opinion.

Congress did not provide thet one class, any
more than another, might impose restraints or that
one class + « « » might be subjected to restraints.l

The Court found that the indictment stated a case under
Section 3 of the Act, and no definite charges were made
against the individual defendents, btut rather against the
Assoclation.

Professional organizations, presumably, then are un-
der the purview of the Anti-Trust Act, and it is not nec-
essary that the word "trade" be glven a confined meaning.

Federal legislation has been extremely favorable to
cooperatives. Inasmuch as the Sherman Anti-Trust Act
made no specific mention of labor or agricultursl orgeni-
gations, and there were cases which held cooperatives to
be in violation of the Act,2? the Clayton Act specifically
exempted them from anti-trust persecution. The Capper=
Volstead Act extended this exemptlon to cooperatives with
captial stock and provided further that the Secretary of
Agriculture might issue a cease and desist order should
he believe that the associlation restrained trade to such

1y, S. v American Medical Assoeciation, 110 F. (24)
703, (1940).

2pord v Chicago Milk Shippers' Association, 155 Ill.
166, (1895). Decision arising under a state statute sim-
ilar to the Sherman Act.
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an extent thet the price of a commodity was unduly en-
hanced. More recently, the Agricultural Merketing Agree-
ment Act of 1937 gave the Secretary power to mske merket-
ing agreements with those handling agricultural commodi-
ties in interstate commerce, and to issue orders designed
to regulate the handling of such commoditles.

This does not exempt them, any more than Section VII
of the Clayton Act exempted labor organiszations if thelr
objects or means to attain lawful objJects are unlawful.

The Borden Company casel arose under the Agricultur-
al Merketing Agreement Act of 19357, the company being ine
dicted on charges of fixing prices. The section of the
act dealing with the handling of milk gave the Secretary
of Agriculture power to classify milk according to the
purposes for which it is used, to fix prices, to produ-
cers and associations of producers. It was provided, how-
ever, that nothing in the sct should be construed to pre-
vent & cooperative from distributing its procesds in ace
cordance with its membership contracts, except that it
should not sell to distributors at prices less than those
fixed pursuant to the Act.

In this instance, the conspiracy charged was not
merely the forming of a collective agency of producers,

1y, 8. v Borden Company, 60 S. Cte. 182, (1939).



but rather

a conspiracy, or conspiracies, with major dis-
tributors and their allied groups, with labor offi-
eials, municipel officlals, and others, 1ln order to
maintain artificial and non-competitive prices to
be paid to a&ll producers for all fluld milk pro-
duced in Illinois end neighboring States and mar-
keted in the Chicago area, and thus, in effect,
« = « » 'to compel independent dilstributors to ex-
act a like price from thelr customers! and also to
control 'the supply of fluid milk permitted to be

brought to Chicago'."l
Furthermore, the Supreme Court said that the Agricul-
tural Merketing Act only removed from purview under the
Sherman Act those agreements which were entered into by
the Secretary of Agriculture, and those only during such
time as the contract would last. In this cese the con=-
spiracies were operative after the license came to an end.

As to the Cepper-Volstesd Act, the Court stated that
it legalizes price-~fixing for those within its purview
as long as such monopoly or price-fixing does not unduly
enhance the price of an agricultural product. The lower
Court had been of the opinion that proeceedings could not
be lawfully begun against those mentioned in the Capper-
Volstead Act until the Secretsry of Agriculture acts to
order them to "cease enddesist." The Supreme Court did
not think that Section 11 of the Capper-Volstead Act cone
tained any provisions of immmity in the absence of

11bid., at 101.



action on the part of the Secretary of Agriculture.
It was pointed out that:

The Court did not pass squarely upon the ques-
tion whether the activities charged against the co-
operative actuelly violated the anti-trust laws, but
in a consent judgement recently entered, the defen-
dents were enjoined from comb or conspiring to
fix prices in the Chicagoe area, either among them-
selves or with producers and distributors, and other-
wise interfering with the free distribution of milk
in the area. By the terms of the judgment, defen-
dants were expressly permitted to bargain collec-
tively with each other; to make lawful contracts
concerning prices, terms, and conditions for milk
distribution; to provide by contract that one pur-
chaser should receive as favorable terms as any othiz-
and that disputes should be settled by arbitration.

Actually, it would seem that what is legal and what
is 1llegal rests largely upon the "need for regulation

-

and the effect of such regulation upon the industry and
the supply of a particular commodity."2 Cooperatives

are comparable to one type of "trade associstion," that
to regulate & "sick" industry, exemplified by Appalachian
coals. Mr., Chlef Justice Hughes said:

Voluntary actlion to rescue end preserve these
opportunities, and thus to aid in relieving a depres-
sed industry and in reviving commerce by placing com-
petition on & sounder basis, may be more efficacious
than an attempt tg provide remedies through legal
ProCcesses « o« » »

1g., J. H. "Cooperative Merketing Association and
Restraint of Trade,"” Virg&% Law Review, Vol., XXVII,
{(March 1941), pp Gél . or decree, see U. S. Law Week
2201.

21bid., p. 685.

SAppalachian Coals Ince v U. 8., 288 U. S. 344,
{1933).
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The only guide one can distinguish is that no coop-
erative can conspire to fix prices, unless all of the
producers, processors and others engaged in the marketing
of the commodity have entered into an agreement with the
Secretary of Agriculture. However, even though the coop=-
erative assoclation does not conspire to fix prices, 1f
1t constitutes a local monopoly, in milk, for instance,
there would be but one market price, and until there 1s
proof that such & price has been unduly enhanced, no ac-
tion, in all probability, would be taken against them.
The Dairymen's Cooperative Assoclaticn in Portland, Salem,
and other Oregon cities exemplifles this situation.

In 1890 unorganized labor, except for sporadic out=-
bursts, seldom caused repurcussions in the national scene
to the extent thaet they were consldered logical marks for
anti-trust legislation. By 1940 labor had assumed gigan-
tle proportions. coment-:od one writer:

No ionger is it & voice crying in the economile
wilderness. It is a force that has made itself felt,
especially after the pasper empire of capitalism col-
lapsed in 1929, and thriugh the dlsmal years of de-
pression that followed.

There has always been debate as to the intent of

Congress in passing the Sherman Act as to 1ts applicebllity

1G., J. Re, "The Apex Case," Temple University Law
Querterly, Vol. XV, (November 19407, ps 150
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to labor unions, but the Court, since the Danbury Hatters
casel has held consistently that labor ceses did come
under purview of the statute if interstate commerce were
restralned.

Te coerce recalcitrent industries, some labor unions
have resorted to sit-down strikes, during which machinery
was damaged, mamifactured goods were withheld from trade
and industry was generslly erippled. The corporations,
searching for a weapon to combat this aggressive faction,
tumed to the Sherman Law, in which they hoped to find a
double-edged blade.

In the Coronado coal cases2 we discovered that the
greatest Importance was placed on the concept of "intent"
on the part of the strikers. This was a formidable bur-
den of proof, but did not deter employers from taking
thelr complaints to the Courts, equipped with the anti-
trust ect.

One of the most decisive and important cases to
reach the Supreme Court was Apex Hosiery Company v Leader
et al, in 1940.° The strike was called in an effort to

lrewlor v Ioewe, 235 U. 8. 522, (1915).

2ynited Mine Workers v Coronado Coal Co., 42 S. Ct.
ggg; Corcnado Coal Co. v United Mine Workers, 45 8. Ct.

Sppex Hoslery Co. v Leader et al, 60 S. Ct. 982,
{1940).



obtain union recognition and a closed shop contract.
Prior to 1921 Apex operated as a union plant, but that
year, follcwing a genersl strike, the plant was reopen=-
ed as 8 non-union shop and continued to operate as such
until the strike. Apex belonged to an association of
open shop mamufacturers and, together with other members
of the asscociation, had made an unsuccessful attempt to
reach an open-shop agreement, satisfactory to the union.
No complaint under the N.L.R. Act had been made against
the Apex Company at the time of the strike, and no request
had been flled with the state or national labor boeard for
a representative election, There was evidence that st the
time of the strike only elght of the Apex employees were
members of the defendant union. (Testimony at pp. 154,
157, 310 U, S. 481)s The President of the Apex Company
testified that he had no controversy with the union other
than that caused by hils refusal to grant a closed shop
and that he was willing to accede to all other demands.
The strike began on May 6, 1937 and an injunction was i1s-
sued June 23, but was reversed and dismissed (Leader v
Apex).l As a result of damages inflicted, the plant
couldn't be reopened to start menufacturing until

lreader v Apex, 302 U. S. 656 (1937).
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August 19, 1937. The strikers destroyed §800,000 worth
of hosiery, ready for shipment, 80 per cent of which would
have entered into interstate commerce. The Court men-
tioned that it had sustained Congressional exerclse of the
commerce power in a case in which the lmmediacy of the ef=-
fect on commerce was no greater than in the present case,
and where the interstate commerce affected was no greater
in volume. ?t is the "nature of the restraint” and its

effect upon commerce, not the emount of the commerce which

MW Past decisions, sald the Court,
'-ix;v that (the act) was never ailmed at policing interstate
transportation or movement of goods or property.'! Sec-

ondly, the opinion stated that the Sherman Act didn't apply

unless the effects operated to restrain commercial compe-
tition in some substantial way. The third stipulation
placed by the court was that the purpose or effect mmust be
to raise or fix the market price. This 1s qualified, how-
ever:

An elimination of price competition based on dif-
ferences in labor standards i1s the objective of any
national labor organization. But this effect on com-
petition has not been considered to be the kind of

curtallment gf price competition prohibited by the
Sherman Act.

lipex Hoslery Co. v Leader et al, 60 S. Ct. 982, at
900, (1940).

21bid., at 997-998,



been to affect the narket snd suppress copetition. They
referred to the decision of the Coronado Conl cases, and
endeavored to apply the same reasoning here. If any other
course were taken, the Court vessoned that sny strike In
which an spprecieble amount of interstete commerce was ine
volved would be outside the pale of the law.
mmm-nmmnwmm

straints vhose evil conseguences ere nultt
afmmanm

mmwm& mtmihzglnu
lstion of the Shermen laws To c¢larify ites position, the
Court declared:
ummmm'tm:nam

Justics Bughes rendered e thoughtful dissenting
opinion in which he cited the Socony-Vacuum cese’ where
in ressconebleness had not been applied to the purpose of
the sgresment or combination, but merely to the offocts

S

1p3d., st 2001, 2Ib1d., st 1002,
%9, 8. v Socony-Vacumm 011 Co., €0 S. Cte 811 (1930)
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of such combination. He felt that there was plainly a
conspiracy in the present case.
To restrain is to hold back, repress, obstruct
==tc hinder from liberty of action. Manifestly there
was restraint in this case « « « « "Commerce'! 1s Ine
tercourse snd in its most limited meaning it embraces
traffic. 'Commerce' manifestly covers the shipment
and transportation of commodities across state lines
to execute contracts of sale.l
Finally, he sald it would be anomelous if, while employers
are bound by the Labor Act becsuse their unfair labor
practices may lead to conduct which would prevent the ship-
ment of thelr gpods in interstate commerce, at the same
time the direct and intentional obstruction or prevention
of such shipment by their employees were not under the
Sherman Acte

The majority opinion sald that the Sherman Law 1s
aimed at only those restraints which are comparable to
restraints deemed 1llegal at common law. Under common
law, labor activities such as these were to the "preju-
dice" of trade. At the same time, in Mogul Steamship
Company case the Court stated that an association to gain
control of the tea trade was honest and peacable and
legael at common law. Joseph Kelly remarkeds:

In light of this pronouncement, mede in 1889,

11bid., at 1004.
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just a year prior to the passage of the Sherman Act,
the statement of the U. S. Supreme Court in the Apex
case that the restraints at which the Sherman Law is
gimed « « « « &re only those which are comparable to
restraints deemed ille at common law « o « &«
sounds strangely hollow.

What restrains interstate commerce in one sense ap-
parently does not restrain it in another. "Intent"™ is the
vital point of difference recognized by the Court between
associations of producers and union organizations. Another

suthor declared: "The slightest care taken by & union in
formmlating 1ts objectives would take it out of the doc-
trine of the 24 Coronado Coal case, as limited by the
Court's present dictum."® Even if a price increase oceurs
as a result of the elimination of price competition based
on differences in labor standards, it is not held to be un-
lawful, according to this opinion.

Though the Courts's concern for freedom of competi-
tion is primary, it 1s no more obvious then its lack of
econcern for obstruction or interferences to interstate
transportation. Obstructions imposed at any of the three

stages of interstate commerce curtail the quantity of

ljoseph J. Kelly, "The Sherman Act and Labor Law,"
Temple University Lew Querterly, Val. XV, (1940), pe 133.

2philip W. Buchen, "Labor Law: The Apex Decislon
and Its Effect on the Application of the Sherman Act to

Activities of Labor Unions," M%EE Law Revue, Vol.
XIXIX, ‘;m 1941), PDe 46 s 1o .
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goods moving in commerce and so reduce competitive action
in the marketing of those goods; and an obstruction at
one stage can curtell the quantity of commerce as effec-
tively as at another stage. Before the expansion of the
interstate commerce clasuse, the Court could have taken
this view, in order to keep the Act strictly within con=-
stitutional limits. Now, however, with the elasticity of
the commerce clause ever being expanded, there was no ra-
ticnale in this approache.

Terms like "restraint," "freedom of competition,"
and otheras are evidently elastic terms, cepable of vary-
ing interpretations, according to the particular situa-
tion. One author declared:

Whatever it (the Court) means by 'freedom of
competitiont In "™mational markets,? %E"Iifii???iiiy
clear that In the Apex case the Court for the firast

time has taken the position that the wholesale re-
striction of competition in nationsl markets invole
ved in activities of a federated lasbor union has the -
unqualified aspprovel of the government. Thils means
that from now on the unions, by establishing the
universal closed shop in nationsl industries, may
%gpwghgir collective bargaining power to lmpose &

ixed wege system throughout esch industry thereby

eliminating one of the most important competitive
factors in modern industrial end commercisl 1ife.l

In previous boycott cases the market affected was
the merket of the one against whom the restraint operated.

lgherles 0. Gregory, "The Sherman Act end Labor,"
University of Chicage Lsw Review, Vol. VIII, (February
’pp. ., ®
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A gsubstantial effect upon the interstate market of the re-
caleitrant employer was sufficient without regard to the
effect upon the consumer market. The only effect upon con-
sumers was that which would naturally follow the restraints
or competition. Somewhat different 1s the recent utter-

ance of the Court that restraints must have the purpose or

o b—

effect of depriving consumers, directly, of the advan-
tages of a competitive market. Actually, 1t must be the

"purpose" because the effect, in each instance, is the
greater tendency toward price rigidity, caused by inflexi-
ble wage structures and the permissible restraints applied
in acquiring them.

One opinion stated: "It is significant that all of
the earlier boycott cases, so far as the proof in those
casesa went, could be disposed of in favor of the Union un-
der the same rule which was announced in the Apex case,"t

Another case involving labo® which arose during the
same year did not help to clarify the Court's reasoning
in the Apex case, because the decision was reached on a

different basis, This sult was brought by the govern-
ment against four officers of the United Brotherhood of

lpenno €. Sehmidt, "The Application of the Anti-
Trust Laws to Labor," Texas Law Review, Vol., XIX, (April
1941), p. 283.

2y, 8. v Hutcheson, 61 S. Ct. 463, (1940)




97

Carpenters and Jolners of America, charging them with a
conspiracy to restrain interstate commerce in beer and
other products and also in the construction of buildings
and installation of fixbures used in the manufacturing of
beer, by resorting to strikes, boycotts, and plecketing.
These actions were the outcome of a jurisdlctlonal dispute
at Anheuser Busch, Inc., between the defendants! union,
which 1s affiliated with the A, F., of L. and the Interna-
tional Association of Machinists, also affiliated with the
A, F, of L. The defendants contended that their members
should be exclusively entitled to perform the work of
erecting, repalring, and dismantling machinery, which work
wag being done by the Machinlsts,

Allegations included the printing and circulation of
literature desgigned to prevent the shipment of beer 1in in-
teratate commerce; several boycotts which hampered the con-
gstruction of buildings at the adjoining container manufac-
turing corporation; and the picketing of the Anheuser-
Busch plant and the premises of the Gaylord Container Corp
which was intended to cut off the manufacture and conse=-
gquent shipping of beer and other products in interstate
commerce, The govermment 's contention was that the strike
was unlawful because it was concerned with jurisdictional
matters, but defendants claimed that this was a matter for

the state courts.
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The majority of the Court based 1ts declsion on Sec-
tion 20 of the Clayton Act, rather than on the precedent
laid down in the Apex case. Here, instead of deciding if
there were unreasonable suppression of competition, they re=-
lied on the language of Sectlon 20 which makes legal "ceas-
ing to patronize . « + « OF &« « « o recommending, advising,
or persuading others by peaceful and lawful means so te
do,"

The Court gave a broader scope to the Norris La Guar-
dia Act in the following statement:

To be sure, Congress expressed this national pol-
icy and determined the bounds of a labor dispute in an
act explicitly dealing with the further withdrawal of
injunctions in labor controversies. But to argue, as
it was argued before us, that the Duplex case atill
governs for purposes of a criminal prosecution is to
say that that which on the equity side of the Court
is allowable conduct may in 2 criminal proceeding be-
come the road to prison. s « « «» That is not the way
to read the will of Congress, particularly when ex-
pressed by a statute which, as we have already indi-
cated, 1s practically and historically one of a serles

of enactments touching ogs of the most sensitive na-
tional pr°b1m s = = ..

This, in Justice Frankfurter's opinion, was the applica#
tion of the rule of "reasonableness” to the precise words
of a statube.

Mr, Justice Roberts sharply challenged this applica=-
tion of the Norris-La Guardia Act:

1Ib1d0’ at 467.
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By & process or consiruction never, as I think,
heretofore indulged in by this court, 1t is now found
that, because Congress forbade the issuing of injunc-
tions to restrain certain conduct, it intended to re-
peal the provisions of the Shermen Aet authorizing
actions at law and criminal prosecutions for the com-
misslion of torts and ¢rimes ned by the anti-trust
laws. The doctrine now announced sesms to be that an
indiecation of a change in poll {umketunmm
one speclific 1tem iIn the general fleld of law, covered
by an earlier Aect, justifies this ecourt in spelling
out an implied repeal of the whole of the earlier stat-
ute as applied to conduet of the sort here involved.

I venture to say that no court has ever undertaken to
‘::Bld;lt“”n ecally where Congress has refused so
-

Congress, in passing the Norris-la Guardia Act rm—-’
dered a legislative disapproval of the judieclial interpre-
tation of Section 20, ss ezemplified in the Duplex case,
and placed its own meaning on that section,

Johm Stockham declared that:

Early interpretation of the Norris~La Cusrdia
Act regarded it as & procedural withdrawal of the
power of the federal courts to lssue injunctions and
not as an alteration of the substantive law, The Court
adopted the position that the Mﬂm Lot re-
stored the broad purpose of the C Act, and that
it romoved from the specified activities emumerated in
Sect. 20 the taint of being a violation of any law of
the United States.®

Such a comblnation of labor unions, eacting in concert
to achieve their purpose, which in this instance was not

to better working condltions, is comparable to two or more

1rbid., at 472,

2:m Be Stoekham, “The Iuteheson Case, Wm
rs narterly, Vol. XXVI, (April 1 PP
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patent holders combining to monopolize the market or in
some other way to go beyond their recognized rights., Ei-
ther group, when acting singly, has certain rights and
privilages, but when cambihsd. constitutes an 1llegal as~
soclation, or should, if the same reasoning were to apply
to unions as applies to patent-holders. However, unions
are removed from the confines of the Sherman Law by this
recent interpretation of the Norris-La Guardia Act.

It seems that the Court 1s anxious to relieve itself
of the burden of ruling on labor cases, by making "intent"
the burden of proof, and by asserting in the Hutcheson case
that local jurisdictional strikes, regardless of thelir ef-
fect upon interstate commerce, are not within the scope of
the Sherman Law,

A year later another labor case reached the District
Court for the Northern Districet of Illinols, In U, S, v
Corrozzo et al,l The indictment charged that defendants
knowingly entered into a combination, unreasonably to pre=-
vent persons, partnerships, and corporations engaged in
the manufacture of truck mixers In states other than Illi-
nois, from selling and delivering truck mixers in and ship-
ping them to the Chicago area. The purpose was to keep
members of the union from being displaced by the use of

1 gy, 8. v Corrozzo et al, 37 F. Supp. 191, (1941).



101

machinery, which was considered more economical, In addi=-
tion to strikes, the union members forced the pavement cone
tractors to enter into agreements with the Hod Carriers!
Council, requiring paving contractors to use the same number
of men which would be required if truck mixers weren't used;
refused to approve employmsent of union men where machines
were used; and warned truck mixer mamufacturers and pros-
pective purchasers that truck mixers woren't permitted in
the Chicago area,

The defendants laaﬂ:‘ﬁtd that the indictment did not
show any intent or purpose on their part to restrain in-
terstate commerce; that their objective was legal under
the Clayton and Norris-La Guardia Acts, and finally that
labor unions weren't subject to the Sherman Act, At this
point, this latter assumption 1s understandable, when cone
sidering the Court's recent declslions,

The declsion was in favor of the union because the
Court found that: "The test of a violation of the Sherman
Act is not that a demand or strike is unreasonable, but ~
that the restraint uwpon interstate commerce is unreasone
able, "1

The restraint, the Court thought, wasn't on commere
cial competition or the marketing of goods and services,

and those elements must be involved before the Sherman Act

11pid., at 399
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could be invoked. The Court relied upon the opinion de=-
livered in the Apex case in which it was stated that the ef-
fects of a strike must be so widespread as to affect prices
and compe tition, and the restraint upon goods and services
was not a sufficlent effect, Here is the crux of the de=-
cision. It seems obvious that a very definite restraint
upon the marketing of cement mixers had been effected, but
this is not enough. There must be price increases as a
direct result of the strike,

However, was not competition unreasonably obstructed
by the foreing of one service, labor, upon the employer, to
the detriment of another service, that of the cement mixers?
If this is not considered a direct restraint upon competi=-
tion and the effect injurious upon the buyer, what greater
evidence is required? The public bore the brunt of this
restriction, very direetly, because the price of the com=
modity was "stablilized" at a higher price than competie-
tive forces would have fixed 1it, assuming that the use of
the machines would have lowered the cost of production,
Furthermore, this effect couldn't be classified as incie

dental, but rather as the prime purpose of the strikers,
The Court declared that it was not their objective to de-
termine the reasonableness of purposej however, when that

purpose is a direct restraint of competition, these words
do not appear very loglcal,
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Preceding the above cases in point of time was Local
167 v U. S, which was brought before the Supreme Court in
1934, However, different factors were involved which merit
special consideration., The charge involved a conspiracy by
a union composed of poultry slaughterers and wholesalers,
wherein the defendants (marketmen) "organized the Chamber
of Commerce and allocated retallers among themselves." The
purpose and effect was to increase prices. The "Chamber"
(association of mrketmen) levied a cent a pound upon poul=
try sold by them and ralsed over a million dollars the first
year, To accomplish their purpose they hired men to ob-
struct the tusiness of dealers who resisted. They spled
upon wholesalers and retallers, and by violence and other
means of Intimidation prevented them from freely purchas-
ing live poultry. Members of Local 167 refused to handle
poultry for reecalcitrant marketmen, and members of the
"achochtim" union refused to slaughter for non-members.
Here, then, 1s an example of a combination of producers
and laborers organized to acquire certain gains for them-

selves,
The Court decideds

e s + s « » We need not decide when interstate com=
merce ends and that which is interstate begins., The
control of the handling, the sales and the prices at
the place of origin before the interstate journey

1%00&1 167 of International Brotherhood of Teamsters,
Chauffeurs, Stablemen, and Helpers of America et al, v
U. S., 54 5. Ct, 396, (1934),
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beginsg or in the state of deatination where the inter-

Gak moatpeling Taveesiire cmmvend | T .

Furthermore, intrastate cctz may alsc be enjoined under
the Sherman iAﬂ

Intrastate acts will be enjoined whenever neces-
sary or appropriate for the pro on of interstate
commerce against any restraint denounced by the Act.®

As soon &s labor combines with another organization,
then, which is on the production or retail end, the "in-
tent™ evidently changes, a lthough the effects may be the
same, in this case an obstruction to interstate commerce,
and a consequent rise of prices., This demonstrates that
labor retains its immnity from the law only as lonf as -~
it acts alone,

A group of entrepreneurs who claimed to be in a po=
sition simllar to labor® combined in a union, affiliated
with C, I. Os to bargain collectively with purchasers in
the sale of members'! fish, The defendants were owners
or lessees of fishing boats ranging in value from §$100
to $15,000, some of them "entreprensurs” having several
employees, The operated as independents, uncontrolled by
the processors, and controlled an extensive supply of fish

1bid., at 398,

21p1d., at 309,

SColumbia River Packers' Associastion V Hinton, 62
Se Ct. 520, (1942).



in Oregon, Washington and Alaska.

Union members were forbidden to sell thelir catch to
anyone not holding a union contract, which contracts re-
gquired buyers not to purchase fish from non-members.
Hinton's Cannery refused these terms and was consequently
boycotted,

The Court reasoned that defendants' sale of thelr la-
bor took place after performance rather than before, and
herein lay tha.diutinction which limited the inclusiveness
of the anti-injunction legislation.

The economlc position of defendants in the Iinstant
cage was in many respects similar to that of employees.
Their bargaining power was weak compared to the can-
neries; they purchased no ray materials; their actual
produce was their own labor.

The fact that they owned their own equipment didn't differ-
entiate them, either, because in the building trades em-
ployees own thelr own equipment. However, baslc reasoning
would minimize the importance of the similarities, and show
that i1f this sassociation had been found legal, the prece-
dent would have been a dangerous one, allowing any number
of amall producers to band together, in direct violation
of the meaning of the law, | :

It is interesting to note that as soon as the group

I"Applicnhion of the Sherman Act to Entrepreneurs
In a Position Similar To Labor," Columbia Law Review,
Vol. XXXXII, {(April 1942), p. 703.
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was taken from under the protective wing of the Norris-
La Guardia Act, they were not immune to the Sherman lLaw,
but found gullty of fixing prices. This demonstrates as
poignantly as possible the honorary position glven to la-
bor by Congress and the courts. Actually, price~fixing
by the unions is condoned, while the same charge agalinst-—~
employers immediately brings the weight of the law upon
them. At the same time, 1t is difficult to distinguish
between the purposes of the two, which are individual
gains, in both instances. |

The last example, herein given, of the types of cases
ldjudinutod by the Court is that of U. 8. v General Notors

1 This was one of three indlictments

Corporation et al.
against General Motors, Chrysler and Ford Corporations,
respectively, the other two resulting in consent decrees
being entered. The charge was made that General Holors
attempted to restrain unreasonably the interstate trade
and commerce in its automoblles; that their purpose was

to control the finaneing essential to the wholesale pure
chase and retail sale of General Motors cars; and that in
furtherance of this purpose the consplrators devoted them-
golves to concerted action by which GHMAC financing was im-

posed on dealers who were engaged in the purchase and sale

1y, 8. v General Motors Corporation et al, 121 F.
(24) 376, (1941).
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of G. M, cars. .

@, M. A, ¢.1 and independent finance companles com-
pete for the transactions of financing wholesale purchases,
retall sales, and the resale of used cars. This finanecing
is indispensible to the "free movement of automobiles from
the factory to the dealer as well as from the dealer to
the ultimate purohanor.’z General lMotors was accused of
having used coercive methods to gain this finance market.
The ecounseél for defendants sald that the cumptnyfa PuUrpose,
always, was to manmufacture cars, and because many finance
companies charged exorbitant interest rates, General lo=
tors established a finance organization, to promote
greater sales, and "because General Hotors' good-will
faced the risk of being wiped out by abuses in connection
with finaneing in the case of time sales." The obstruc-
tion to commerce, then, was only in intrastate commerce,
defendants raasonﬁd.

The Court said in answer to this:

Nor does it matter thet the financing 1s con-

sldered to be local activity per se, for 1t 1s well
settled that the federal goverrment may under the

lgeneral Motors Acceptance Corporation of Indiana.
2y, s. v General Hotors Corporation et al, 121 F,
(24) 376, at 383, (1941).

SIbid., at 384.



Sherman Act regulate local commerce which is in-
timately related to interstate commerce or local ac-
tivity which obstructs or burdens interstate
commerce.

General Hotors relied on the Court's statement in the Apex

case which implied that there must be some sort of market

control involved. The Court was not doubtful as to "con-

trol," asserting that there was a restraint of trade in

General Motors cars, interference with the competitive

forces that otherwise would control the marketing of Gen-

eral Motors cars and creation of a forced and artificial

market for G. M. A. .2

One author opinioned:

It has generally been thought that an indlvidual
entrepreneur not acting under any sgreement or con-
spiracy, has an absolute right to deal with, or re-
fuse to deal with, any men or class of men as he sees
fit, whatever his motive or whatever the resulting in-
Jury, '1thcn§ in eny way being held responsible for
his actions. !

There was in this case no combination of competing
3

units, but rather the grouping together of two dlstinet

operations, as in the Shoe Machinery cus." The essence

of the conspiracy was not material, however. The Court

1Ivid,, at 402.

®Ivid., at 403.
3G., N. K., "Restraint of Trade: ‘'Market Control!,"

Columbia Law Review, Vol. XXX, (1932), p. 204.

4y, s. v Winslow, 227 U. S. 202, (1913).



said, in this respect:
The test of illegality under the Sherman Act is
not so much the particular form of business organiza-
tion effected, as it is the presence or absence of
restraint of trade and commerce, but even if the
single trader d?etrinn were applied it would not help
the applicants.
The alleged violations in thls case covered some nineteen
years and were open and well kmown. Other automoblile man-
ufacturers were engaged in the same activity. A point not
ralised, but one which seems pertinent, is that popular
construction of a statute over & long period of time is
significant as to its true meaning. That such a prose-
cution is unprecedented shows very strongly that the pub-
lic did not consider such aetlivity 11103&1.2

Referring back to one of the cases in which the "rule
of reason" was applied, the Tobaecco caso,s the Court then
defined 'restralnt of trade':

« s s« «» the term 'restraint of trade' required
that the words. . . .should be given a meaning which
would not destroy the individual right to contract
and render difficult if not impossible any movement
of trade in the chammels of interstate commerce. . . .«

the free movement of which 1t was the purpose of the
statute to protect.

1y, s. v General Motors Corporation et al, 121 F.
(2d4) 404, (1941). :

2%General Motors Acceptance Corporation and the
Sherman Law," Indlana Law Journal, Veol. XVII, (1942),
p. 256,

Spmerican Tobacco Company, 221 U, S. 106, (1912).
41pid., at 180.
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How, in the present case, was the "free movemenit" inter-
fered with? It was General Motors' avowed purpose that
it was the "free movement" which they were striving to
maintain, by establishing their finance organization.

In the Apex case’ the Court placed three stipula-
tions on actions before they might be regarded as "re-
straints” to suppress competition: (1) to monopolize
the supply; (2) to control its price; or (3) to discrim-
inate between 1ts would-be purchasers. G. M. camnot be
accused of monopolizing supply, nor can it be established
that it controlled price or even influenced 1t; nor, fi-
nally, did the corporation discriminate between its would-
be purchasers in any way heretofor held 1llegal by the
Court.

In c.onliderauan of these previous opinions, the
question may be asked 1f the Court evef questioned the
"peagonableness”™ of the restraint imposed by General Mo-

tors Corporation.

ltpnx Hoslery Company v Leader, 60 S. Ct. 982, (1940).



CEAPTER IV

ENFORCEMENT ACTIVITIES OF THE FEDERAL
TRADE COMMISSION SINCE 1932

Congress had decided to allow the Commission to des-
ignate the "unfair methods " mentioned in the Act, rather
than to attempt to emmmerate them, The jurisdictlon con-
ferred upon the Commission, the prevention of unfalr com-
petition, is by Seairnads Wresd mseuEh So permit flexibil-
ity of administration, wiile containing adequate legal
standards for the guldance of both the Commission and the
courts. The activities of the Federal Trade Commission
were contemplated to supplement those exercilsed under the
Sherman Anti-Trust Law., Their function was to be a pre-
ventative agency, to intervene in those instances where
the Sherman Act could not properly be invoked. The Com=-
mission is charged with the administration, in whole or
in part, of the Federal Trade Commission Act, the Clayton
Act and the Webb Export Act.

Just what the actual scope of the Act would prove to
£t to the interpretation of the courts, In the

tely following this legislation, a spirit of
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general confusion concerning the powers and duties of the
Commission seemed to permeate that body. In 1920, Mr,
N. B. Gaskill was appointed Commissioner. He expressed
the opinion that: "Everybody, the examiners, the Board of
Review, the legal staff, and the several Commissioners had
theories of their own and worked on them."t However, with
the first Supreme Court decision interpreting Section 5§ in
the Grats uu.z the scope of the Conmission's activity
was roughly delineated. Thereafter, the Commission for
over a decade avoided further speculation, being content
to reiterate the words of the Court.® In this case, the
Court was of the opinion that:
The words 'unfair competlition' are not defined
by the statute, and thelr exact meaning is in dispute.
It is for the courts, not the Commission, ultimately
to determine as matter of law what they include. They
are clearly inapplicable to practices never heretofore -
regarded as opposed to good morals because character-
ized deception, bad falith, fraud or oppression, or
as nst public policy because of their dangerous
tendency unduly to hinder competition or ecreate mon-
opoly. The Act was certainly not intended to fetter

free and fair competition as commonly undoiltood and
practiced by honorable opponents in trade.

1N. B. Gaskill, The Regulation of Competition, (1936),
p. 6.

2F. 7. C. v Gratz et al, 253 U. S. 421, (1920),
at 283. ;

""'Ped.erl.l Trade Commission Annual Report, (1923), p. 1.

4p. 7. C. v Gratz et al, 253 U. S. 421, (1936),
at 427.



Miller offered the following comment concerning this
opinion of the Court:

It 1s especially worthy of note that this lead-
ing decislion took an unequivocal stand on the ques-
tion as to whether or not Congress intended the con-
cept of unfalr competition to be restricted to prac-
tices in restraint of trade or tending to lead to a
monopoly. The Court upheld the Commission in the
view that the scope of Section 5 was not so restric-
ted but inecluded as well that range of practices
;2:0& had long been recognlized ag unfair at common

However, the Court obviously had no intent of allow-
ing the Commission the practice of any undue discretion
in determining "unfair practices.” This original attitude
may be explained in several ways. In the first place, the
Supreme Court has often been somewhat wary of putting too
mach powsr into the hands of new governmental agencles.
Under the terms of Section 5, proceedings are started by
a complaint issued by the Commission, which also holds a
hearing on the complaint. One author explained:

The Commission thus acts as both prosecutor and
judge, and the courts, naturally enough, have scru-
tinized the resulting decislons with perhaps ﬁoro
care than would otherwise have been the case.

Again, in 1921, the Supreme Court reversed another

ruling of the Commission, involving the Curtis Publishing

13, P. Miller, Unfair Competition, p. 82.

2R., N., "Recent Trends in Interpretation of F. T. C.
Act,"™ Michigan Law Review, Vol. XXXII, (June 1934), p.1143.
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Company,’ which was accused by the Commission of main-
taining exclusive selling agreements. The Company was
charged with compelling a large number of distributors
of magazines to sign contracts which prevented thelr
handling the merchandise of the Curtis Company's compet-
itors, The Court reversed the ruling of the Commission
on the grounds that this was a contract of agency and not
of sale; that the elaborate organization had been built
up at the expense of the Curtls Publishing Company; and
that their two competitors had used "unfair means" to com-
pete, by attempting to use this selling agency.

The courts held the Commission strictly to the mean=-
ing of the law. Tying and exclusive dealing contracts are
illegal only if a substantial lessening of competition or
a tendency to monopoly can be proved. In the absence of
this eriteria, such methods are condoned.

Various selling methods have been disapproved by the
Commission. The Keppel and Bros. candy concern, in commec=-
tion with the sale and distribution of 1ts products, em-
ployed certain lotterlies and gaming devices. The company
argued that the practice was beyond the reach of the Com-
mission because it did not fall in any class which the
court had previously held subject to the Commission's

T ?cnrtln Publishing Company v F. T. C., 270 Fed. 881,
1).
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prohibltions. The Court held that Congress had not in-
tended any such categorical interpretation of the law,
The aforementioned policies were found to be not only
harmful to competitors, either unfairly hmrting thelir
business or forcing them to undertake the same type of
methods, but 1t was directly injurious to the consumers-—-
children, for the most part--and therefore, contrary to
public poliey.t

In Hofeller v F. 7. C.Z which came up in 1936, the
Court followed the same reasoning as in the Keppel case,
regardless of the fact that most of the customers involved
in this instance were not children. The decision stated:

e SRR S S

- s made to depend upon
» mhnsthnd is condemned as being contrary to
publie policy.

Another very similar case, involving gambling in con-
nection with the sale of silk hose, was brought before the
Court, and the Commission's order upheld. From the pre-
ceding oases, it may be seen that although the Court re-
lied heavily upon the effeect of such metheds upon compet-
itors, the public interest was also glven consideration,

1g, 7. C. v Eeppel & Bros., Inc., 291 U. S. 304,
(1934).

2hofeller v F. T. C., 299 U. S. 557, (1936).

S1v1d., at 694,
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even though it may be questioned if a "substantial" por-
tion of the public were affected. Gradually, the Court
was vesting greater power of diserimination in the hands
of the Commission in its interpretation of "unfair
methods."

Several suits in regard to resale price maintenance
were brought before the courts. The Commission had ia-
sued an order to cease and deslst to the Armand Company,
Inc. of Des Moines, Iowa, enjoining them from (1) enter-
ing into or procuring from wholesalers or retallers, con-
tracts or agreements that respondents'! products are to be
resold by such dealers at prices fixed by the Armand Com-
pany, and {2) entering into or procuring from wholesale
dealers, contracts or agreements that Armand products are
not to be resold by them to price-cutting retall dealers.t
The Court upheld the Commission's order, on the basis that
the practices referred to were against the public interest
and to be regarded as "unfair ooupotition.'e
opinion was expressed by the Court in F. T. C. v Beech-Nut
Packing Company® because such actions restrained the "free

The same

lpederal Trade Commission Annual Report, (1935), p 72.
2prmand Company v F. T. C., 84 F (24) 973, (1936).

3p, T, C. v Beech-Nut Packing Company, 257 U. S. 441,
{1922).
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flow of commerce." Since the Miller-Tydings Act of 1937,
resale price maintenance, as far as minimum prices are
concerned, is condoned by law i1f i1t does not tend to lead
to monopoly. Consequently, these cases are no longer to
be held as a precedent.

The Act was rather inadequate where prosecutions
against price diserimination were concerned, This fact
was demonstrated in the Natlional Biscuit Company un.l
This company refused to glve the same discounts to coop-
erative buying associations as it did to chain stores, and
the discounts to chain stores were out of proportion to
the difference in cost of marketing products to them. The
Court denied the significance of the price differences,
saying that the evidence

SR Doyt et
Clayton Act, or elsewhere, that the price to two
different purchagers must be the same if 1t cost
the u&hr as much to sell one as 1t does to the
other.
The predominating attitude, before 1936, was that Section
2 of the Clayton Act was to be applied only in those cases -~
where discrimination lessened competition between sellers,

but not between buyers.

lyational Biscult Company v F. T. C., 299 Fed. 733,
(1924).

21pid., at 739.
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A certaln amount of overlapping between the Federal
Trade Commission and the Attorney General's Department ls
noticeable in several cases brought by the Commlssion, in-
volving price-fixing agreements. An association of rice
growers in California was ordered to cease and desist from
fixing and maintaining uniform prices, or having meetings,
publishing price lists or fixing quotas that millers could
mill, which thereby gave them a monopolistic position. The
Federal Court affirmed the order, except for paragraph (f)
which stated that no quotas or percentages of the rice crop
that a miller could mill was to be fixed on the ground that
the practice referred to was not interstate commerce, and
suthority extended under the Federal Trade Commission Act
does not include practices which merely "affect" interstate
commerce .+

Considering the fact that this association embraced a
substantial portion of the total rice-producing firms, the
exception made by the Court to percentages and gquotas on
the basis that they did not come within the jurisdiction
of the Commigsion seems rather inconsistent with the ju-
dicial reasoning current at this time. The product def-
initely entered into interstate commerce, and such restric-
tions would obviously have a decided effect upon final

1ga1ifornia Rice Industry et al v F. T. C., 102 F.
(2a) 716, (1939).
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price. Thls is particularly interesting in the light of
the decision handed down the same 7e¢.ri in the Socony case,
in which any effect upon price condemned an association,
per se.

Before 1938 and the passage of the Wheeler~Lea Amend-
ment, the Commission had attempted on numerous occasions
to compel firms to discontinue misrepresentative adver-
tising and labelling of their productas. The decisive case
in this fleld was that of F. T. C. v Raladam Company®: in
which the Commission had found that the firm was selling
an obeslty cure ui safe, effective, and dependable in use,
when the present knowledge of thyroid as a remedial agent
didn't justify such representations. The Commission fool~
ishly based its entire argument on the fact that an injury
was being inflicted upon the purchaser, desplte the knowl-
edge that there was nothing in the law at that time to
bring the action under purview on this ground. The order
of the Commission was reversed on the grounds that no
proof was presented that any competitor had been injured
or that any "restraint of trade"™ effected by the adver-
tising used, had been shown. The Court criticized the
Commission for 1ts fallure to observe the limitation of

lRaladam Company v F. T. C., 42 F. (2d) 430, (1930).
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its adminlstrative power, "and sent the Commission to the
books for a further study of what 1s meant by 'due pro-
cess of law' within its nct."l
This attitude was comprehensively set forth in Algoma
Lumber Company v F. T. G.,e several years later, The Com-
mission had complained of the use of the term "California
White Pine"™ as an "unfalr method"™ of competition because
it was actually ponderosa pine, which is an inferior type
of wood and commands a lower price, Such price differen-
tials were still apparent after fifteen years of this prac-
tice, however, The Court said:
To sustain the orders of the Commission, three
requisites must exist: (1) That the methods used
are unfair; (2) that they are methods of competition
used in interstate commerce; and (3) that a d=-
ing by the Commlssion to prevent the use of the gﬁth-
ods appears to be in the interest of the publie.
This theory of "the buyer beware" was decried by Jus=-
tice Black in F. T. C. v Bducational Society® in 1937. The
order of the Commlission had been based on "unfair" methods

lienry Ward Beer, "F, T. G. and Its Due Process of
Law," Notre Dame lawyer, Vol. XVII, (November 1931), p. 176.

2p1goma Lumber Compsny v ¥. T. C., 64 F. (24) 618,
{1933). '

S1pid., at 624,
4F, T, C. v Educational Soclety, 302 U. S. 112, (1937).
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used in methods of sale, including the use of fiecticlous
testimonials and exaggerating authorized ones. In re-
versing the opinion of the lower court, Justice Black
stated:

The fact that a falgse statement may be ob-
viously false to those who are tralned and ex-
perienced does not change its character, not take

its power to decelive others less experienced.

The best element of business has long since de~-

cided that honesty should govern competlitive enter-

prises, and that the rule of caveat emptor thouldl

not be relied upon to reward fraud and deception.
In this case the Court seems to have recognized the consum-
ers! interest to the degree that the Wheeler-ILea Act would
have directed. Herein is an example of a declidedly new
trend taken by the Court in interpretation of an unchanged
section of the law. When the Court discards older prece-
dents, laid down in similar cases, and reads into the law
something which was not previously recognized, this may
be within the term, "judicial legislation."

The Commission came more and more to concentrate on
the enforcement of the unfair competition sectlon of the
law which created i1t. In general it may be sald that 1t
has resulted from a less rigid differentiation by the
Commission between Sections 2 and 4 of the Clayton Act,

on the one hand, and Section 5 of the Commission Act on

1rpid., at 116.
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the other; the refusal of the courts to uphold the Com-
mission in 1ts interpretation of parts of the Clayton Act,
and the more general avoldance of the use by businessmen
of the devices declared illegal 1n that act.

After 1938, however, the Commission's powers were
greatly expanded in the fleld of pollcing advertising and
labels of foods, drugs, curative devices and cosmetics,
when disseminated in interstate commerce. The Commission's
orders against migrepresentation of varying kinds in-
creased noticeably after the passage of the Wheeler-~Lea
Act, For example, the Fioret Sales Company had been im-
porting the concentrates used in the menufacture of per-
fume, but the actual blending with alcohol was done 1n the
United States. The product was represented as having been
imported from France, although they inseribed "Bottled in
U. 8. A." after the French inscription. The validity of
the order of the Commission against these actions was car-
ried to the Court, which was of the opinion that:

By their conduct, petitioners are infringing up-
on the interest of the consuming public which pur-
chases under the mistake that 1t is buying an im-
gg:tgi@g&;fums, a product rendered marketable and fit

The scope of the Wheeler-Lea Amendment in regard to

control of the advertising and marketing of medicinal

1pioret Sales Company v F. T. C., 100 F. (2d) 359,
(1938).



products was demonstrated in the Belmont Laboratories
unl in which the Raladam declsion was reversed., This
company was engaged in the meamufacture, distribution and
sale of "Mozon," a proprietary preparation which it ad-
vertigsed and sold as a treatment or remedy for various
skin allments and conditions, The Commission found the
claims made by the Company to be false, and not justified
by the evidence recorded.” The Court, March 29, 1939,
affirmed the Commission order after modification in cer-
tain particulars. In its decision, after quoting exten-
sively from one of the company's leaflets, the Court said:
_Such a claim is medieally untrue. It falls %o
recognize the scientific necessity for the applica-
tion of internal remedies to diseases, which, by
their etiology (the science of causes) preceed from
internal disorders . « « » Such application can do
no more than alleviate by modifying the exterior
toms., Accordingly, titioners' advertisements,
in thelr assertion of e nation, are bad in med-
i::ng, and fortunately for the public, bad also in
The older adage of "the buyer beware" has been legally
displaced by "the seller beware." The effects of the

Wheeler-Lea amendment are striking when one notes the vast

lpeimont Laboratories v F. T. C., 103 F. (24) 538,
{1939).

2pederal Trade Commission Annual Report, (1938).

Spelmont Laboratories v F. T. C., 103 F. (2d4) 538,
at 540, 541, (1958).
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numbers of orders 1pmod against fraudulant and mislead-
ing advertising and labelling, The consumer is now on an
equal basis with the competitor as far as being subject
to injury is concerned,

The Robinson-Patmen Act has also expanded the Commis-
sion's powers in the sphere of discrimination between buy-
ers and sellers, The courts have placed some limltation
on Section 2 of the Clayton Aect, as amended, however.,

This can be viewed in light of the final deeision in Good-
year Tire and Rubber Company v F, T. C.t
The Company had been making quantity sales to the

Sears Company but the Commission had found that this did
not form the basis for the diserimination., The 6th Cirecult
Court held the controversy moot because the Goodyear Com-
pany had ceased the manufacture of tires for Sears, after
passage of the Robinson-Patman Act, and all contracts had
been cancelled. The order was set aside and the case re-
manded, but without direction to dismiss the complaint and
without prejudice to the filing of a supplementary com-
plaint under the amended law.® The Supreme Court reversed

Tire and Rubber Company v F. T. C., 101 F,
(2d) 620, (1939).

2 , :
ear Tire and Rubber Company v F. T. C., 92 F.
(2a) 677, 11938). "
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this docisionl and upon remand the case was returned to
the 6th Circult Court for reargument, The Court, this
time, was of the opinion thatg:

The Commission had no power to command discon=-
timuance of price differentlals reasonably based on
quantity, and there 1s no finding which properly
construed determines that those here involved are

not so based since no ata.ndgrd for the making of
such finding 1s recognized.

The order of the Commission was therefore set aside, and
& further petition for rehearing was denied the Commis-
sion.

By this decision, then, the burden of proof was made
more difficult for the Commission, and the amendment to
Section 2 of the Clayton Act was not as sharp an instrument
as many had anticipated,

Also involved with this type of complaint was the
Great Atlantic and Pacific Tea Company case.> The Compeny
employed purchasing agents who were gtationed in various
large citles 1n which the Company had business interests.
These buyers accepted commlssions for brokerage services
though this brokerage firm was likewlise the purchasing

1goodyear Tire and Rubber Compsny v F, T. C., 58
80 Gt- 8&5, ‘1958)0 3

2 \
G Tire and Rubber Company v F. T. C., 101
F. (24) 2%5, at 625, (1939). ;

Sereat Atlantic and Pacific Tea Company v F. T. C.,
106 F. (2d4) 667, (1939).
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agent. Subsequentlyto the passage of the Robinson-Patman
Act 1t instructed its agents to accept no more brokerage
but to make all purchases on one of three bases: (1) to
purchase at a net price reflecting a reduction from the
current price charged other customers of an amount equiv- .
alent to former brokerage fees, (2) to execute "guantity
discount" agreements, providing for monthly payments
equivalent to former brokerage fees; or (3) to enter agree-
ments with manufacturers to keep a record of all brokerage
which would be paid when, as, and if its legality should
be determined., The Commission found that the sellers
didn't receive the benefits of a broker's service but that
the seller nevertheless pald such fees to the company.

The Court declared that paragraph {(a) of the Robinson-
Patman Act which contains certain provisos in regard to
discrimination, that is, allowance made for actual dif-
ferences in cost of production, sales, or delivery result-
ing from the differing methods or quantities in which such
conmodities are to such purchasers sold or delivered, should
not be applied to paragraphs (e¢), (d), and (e) which for-
bid the granting of commissions of brokerage, or any al-
lowance in lieu thereof, to the other party to the trans-
action or his agent, the making of disecriminatory payments
by seller to buyer for services rendered by the latter and
diserimination by the seller in the rendering of services
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to the buyer.

This decidedly limits the activities of brokers, mak-
ing any affiliation between them with the buyer or seller,
1llegal. Application of the Aet has not been unreasonably
narrowed by judielal interpretation, but the Court has not
left to the Commigsion the full power which the sponsors
of the bill anticipated.

No cases involving the Webb-Pomerene Act are herein
cited, but a valuable part of the Commission's export
trade work consists in its services in the investigation
and adjustment of foreign complaints arising out of trans-
actions of American exporters and importers with thelr
foreign customers and in the avoidance and elimination of
the distrust, suspicion and 111 will which undoubtedly
would arise if the misunderstanding were not cleared up.

From the orders of the Commission, and their approval
by the courts, a definition of "unfair competition" may be
broadly stated as including every form of misrepresenta-
tion of your own or your competitor's product, when such
misrepresentation is likely to mislead and deceive the
purchasing public, to their damage and to the injury of
competitors; and also to combinations, conspiracies and
concert of action to maintain prices, apportion output,
or otherwise curtall competition. More speclfically, un-
fair practices may be classified into three groups: those
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involving misrepresentation, fraud and decelt; those
founded on oppression and coercion; and those held un-
lawful by their effect upon competition,

President Wilson visualized in the Federal Trade Com=-
mission:

a means of inquiry and of accommodation in the
field of commerce which ought to both coordinate the
enterprises of our traders and manufacturers and to
remove the barriers of misunderstanding and of a too
techniecal interpretation of the law.

The Commission possessed:
powers of guidance and accommodation which have
relieved businessmen of unfounded fears and set ¢
upon the road of helpful and confident enterprise.

The Trade Practice Conferences partially fulfill
Prosident Wilson's idea. By this method, the spirit of
regulation, rather than "busting” 1s applied. Certain pro=
hibitions are formmlated by the businessmen who are moat
familiar with the industry and its operation. In this way,
the highest and most commendable form of competltion may
be obtained. More orderly marketing condltions may be re-
alized, and operators can be fully informed as to what 1s
required of them., This is a worthy example of cooperation
between business and govermment, for the benefit of both

producer and consumer. Any industry or important group

1R, E. Preer, "Practice Before the F. T. C.," Geor
Washington Lew Review, Vol. VII, (Jan. 1839), p. 295,
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within an industry may have a trade practice conference
if the Commission i1s of the opinion that it 1s desired
by a majority of businessmen within that industry and
that 1t would be in the publie interest, Notice is giv-
en so that anyone in the industry who is interested may
appear and participate,

Several classes of rules have been complled by means
of these conferences. Group 1l rules codlify and clarify
Section 5 of the Act, while Group 2 rules are composed of
more ethical practices and methods of conduct which the
conference decides upon, as applicable to their own par-
tlcular industry. These latter rules are not necessarily
enforceable. A typical trade practice conference rule un-
der Group 2 1s that adopted by the rayon industry, which
states that "it is considered a desirable practice for
sellers to give consumers information in advertlsing and
labels on the best method of cleansing, caring for and
using the particular fabric."™

These agreementa benefit businessmen by glving them
an opportunity to declare and prohibit those methods of
competition ihieh are destructive of the competitive pro-
cess. It 1s obviously quite impossible for any statute
to embrace all those practices in the various industries,

iipid., p. 297.



under changing conditions, which are detrimental; how-
ever, allowing those who are most familiar with the subject
to discuss freely among themselves and set up their own
codes of ethies is not only a feasible but a most prac-
tical plan., More orderly conditions can be achieved in
this manner than by a system of specific adjudication to
declare illegal certain actions, and the latter would be
the only alternative under the law, the language of which
is so broad and general.

The Commission procedure in this reaspect reached its
peak about 1925, when new personnel was installed and a
general attitude of cooperation with business prevailed.
"Helping business to help itself wherever and whenever it
can be done consistently without prejudice to the best in-
terests of the public as a whole 1s the principle of this
new policy. nl Self-regulation was considered an important
aspect of control.

This trend was abruptly changed, however, as Miller
explained:

In 1930 the movement to develop rules of falr
trade received a sudden shock., The Commission an-
nounced that it proposed to reconslider and to re-
vise where necessary the rules already adopted. It

appears that some doubts were entertalined ogneemlng
the legelity of some of the rules adopted.

lpederal Trade Commission Anmual Report, (1927), p. 1l.
23, P, Miller, Unfalr Competition, {1941), p. 271.
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The Department of Justice, for one, was of the opinion
that these "conferences" were being used as a device by
businessmen to evade the Sherman Law, and that actually
thelr motive 1in many instances was to fix prices. As a
result of the purge, many Group 2 rules were completely
digcarded by the Commisgsion, and there followed & ten-
dency toward standardigation of Group 1 rules. Since this
purge the trend has been to place such devices as bogus
independents; selling goods as close outs when such is not
the case, for the purpose of Iindueing purchagers to think
they are buying at & bargain; fallure to brand and identify
goods; and so forth in all Group 1 rules, while Group 2
rules have dealt almost exclusively with methods of mis-
representation in particular industries.

A very powerful weapon 1s possessed by the Commission
in utilizing the conference method and the only altermative
to what Ely described as:

an otherwise necessarily inereasingly burden-
some and restricting governmental regulation--due,
of course, to the growing complexity of our industrial

1ife, with_ its far reaching ramifications and
reactions.

In additlion to the trade practice conference procedure,
the Commission also utilized the formal proceeding and

1p, 8. Ely, "Work of the P, T. C.," Wisconsin law
Review, Vol. VII, (June 1932), p. 207.
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stipulation. The former involves the formal complaint
upon the respondent, opportunity for such respondent to
file an answer, the taking of testimony and filing of
briefs, the arguments of the case before the commission=
ers, and the issuance of an order of dismissal or of an
order to cease and desist from which the respondent is
free to appeal to the courts and for the enforcement of
which the Commisgsion is also at liberty to appeal. The
Court, then, has the power to set aside orders. 1In & re=-
cent amendment, 1f appeal by the respondent isn't made
within ninety days, the order becomes final, automatically.
The last method used by the Commission, that of stip~
ulation, has been the subject of great controversy. On
March 17, 1925, smended April 30, 1927, and September 17,
1928, the Commission adopted a rule of procedure and pol-
icy stating:

In the interest of economy and dlspatch of
business, as well as the desirabllity of accomplish-
ing the ends of the Commission with as 1ittle harm
to respondents (wrongdoers in commerce) as posasible
(therefore) all cases should be settled where they
can by ltipuhtiim unless the public interest de-
mands otherwlse.

The procedure adopted by the Commission may be sum=
marized as follows:

130111-: Ward Beer, "F. T. C. and Its Due Process of
law," Notre Dame Lawyer, Vol. VII, (1932), p. 177.
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The Commission, after being convinced that a party is
gullty end without giving to that party a chance to be
heard or without taking a single line of testimony or
without issuing the complaint or making a finding of fact
after a hearing, ss the law requires, sends & letter ine
eluding a stipulation of facts which it has found by ine
vestigation, stating that if the accused will sign the
enclosed stipulation edmitting his gullt, the government
will keep his name secret as well as the facts of his
gullt. Quoting from the language in the form used: The
commission is of the opinion that the law is being violae
ted. If the party doesn't sign the stipulation, the Come
mission will proceed against him, using the same facts as
set forth in the stipulation as & basis for a cease and
desist order. Of course, in some instances, these stip-
ulations are sent out after a certain precedent has been
established by judielal interpretation. The purpose 1s to
‘expedite, but it is readily seen that dangers of coerclion
and the arbitrary use of power may eesily arise from this
procedure.

The Commission's poliey 1s against allowing any re-
spondent to stipulate when the practice involved 1is
tinged with fraud or where there iz a restraint of trade
prejudicial to the publice Stipulations are also denied
partio; who cannot give satlsfactory assurance to the



Commission that the stipulation will be adhered to.l

The agency's power has certain limitations beyond
which 1t emndt g0e The Commission may lawfully concern
itself only with interstate business of a2 private chare
acter, or with that which is so closely related to inter-
state commnerce as practicelly to be a part of 1t, or where
those businesses in their unlawful practices may unreason-
ably obstruct the free flow of commerce in interstate
channels. Purthermore, the Commlission cannot lawfully en-
gage in investigations solely for the purpose of dlscover-
ing whether or not the business subject to the Commission's
orders in other respects 1s violating the law of unfalr
interstate trade. (1.e. The Commission may not engage in
so-called "fishing expeditions" to search for illegal
practices.) Lastly, there must be a showing that the Com-
mission's proceedings are in the "public interest." O0f-
ten, complaints are entered to the Commission by private
parties before investigation 1s msde, but the Commission
more often acts on its own initiative.

One writer expressed the opinion that:

Such a body cennot in any proper sense be chare
Gubies Sre perTormed vithoul sxsentive lesve aa; £

contemplation of the statute, must be free from exec-
utive control . « « « In making investigations and

1rpid.
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reports thereon for the information of Congress under
Section 6, in aid of the leglslative power, it acts
as a legislative agency. Under Sec. 7, which author-
izes (it) to ect &s & master in chancery under rules
prescribed by the court, it acts as an agent of the
judiciary. To the extent thet it exercised any exec~
utive function--as distinguished from executive power
in the constitutional sense--1it does so in the dis-
charge and effectuation of its quasi-legislative or
quasi-judicilal powers, or as an agency of the legig-
lative or judicial depsrtments of the govermnment.

It is doubtful whether such an assertion that the F.

T.C. is not & limb of the executive tree can be substan-
tiated. Their activities are too closely integrated with
éhoae of the Department of Justice, for one thing. There
is little reason to doubt that the Anti-Trust Division
has often instigated the Commission's investigetions and
used these findings in their own prosecutions. Adminise
tration aid was certainly not lacking in the enactment of
statutes to increase the powers of the Commission. Though
not as directly under the control of the executive, this
agency cannot be considered as completely independent of
its influence.

1gr, E. Freer, "Practice Before the F.T.C.," Goorig
Washington Law Review, Vol. VII, (January 19392), pe N
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CHAPTER V

ENFORCEMENT ACTIVITIES OF THE DEPARTMENT
OF JUSTICE SINCE 1932 j

During the years of the depression enforcement of the
anti-trust laws was trying, because of organized pressure
and general public sentiment favoring laxity or & statu-
tory amendment. Complying with this sentiment, legislae-
tion was enacted allowing combinstions and agreements to
1limit production and stabilise prices. The implications
of such & policy were government control of both produc-
tion and prices.

A statement by the Department of Justice in 1933 dise

closes the dilemna in which that office found itself:

We have tried to exercise the greatest caution
in these directlions and to proceed only in clear
cases, and I am frank to admit that we have sometimes
procrastinated or postponed action for limited
iods, so that no ugneceutry Injury be done to buse
iness enterprises. :

It i1s supposedly the aim of this department to effectuate
the policles and goals of the administration, yet the same

executive who frequently endorsed the aim of free compe-
tition nowhere explicitely repudiated the contradictory

lyew York Times (Janmuary 28, 1933), De Te3.
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course embodled in the H. Re As codos, the omrop resiprice
tion plan, and the Ouffeoy-Vinson Coal Acts e dencunced
Inflexibility of prices, but seemed to fevor, slmmltane
m,mzmwwwmmmmﬁg-
1dity often inevitable. On thia point, the Prosident wag

guite explicit:
The purpose of the anti-trust lows. « « « must
be but these lows were nover
EnooUrBgs kind of unfelir thet results

Cbvicusly, the Anti-Trust Division was pleced in &
stralght-jacket by the current trends relsting to the locses
nit typo of crganisaticns, for that wes the ere of gove
vicusly been comsidered antsgonistic to the lew. '

It wss rather ot tho "concenmtretion of wealth® that
Hre Boosevelt almed his dlsspprovels He doclared & "no
coopromise fisht” against "sutoerstilc controls over the
industry and finences of the nedion,” and proposed to
meke the Demosratie perty, if necessary to attain his obe
Jeotives, "the good of all kinds end conditions of men."®
toth the President end Attormey-Oenerel Jackson avowed
thelr purpose to "eliminate all holding ocompanies.® The
former wes particularly vehement in his attack on guch

lIbid., (Mmy 8, 1933), pe lsB.

21028., (Jamuary 0, 1058), ps 1a28.
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enterprises in the banking field. He was questloned as

to whether the power of lMre. Eccles, of the Federal Reserve
Board, might not be used as m example of this type of
control, as demonstrated by his influence in the state of
Utah. Jackson, it should be added, differentiated between
"bigness" which effected greater efficiency and that which
was aimed exclusively at finsncial control. The President
felt that "big-business” was using the N.R.A. to the dis-
regard of small business, and proposed & board to probe
such complaints.

Sizable corporations were definite targets during the
early days of the Roosevelt adms.niutration_, for example,
the major oil companies, the Aluminum Company, and auto-
mobile financing companies, because it was felt that from
& practical and economie point of view, as well as from a
legal standpoint, these were the more serious offenders.
The Assistent Attorney-General in charge of the Anti-Trust
m.v!_.sion announceds

While thls new policy of concentrating sll the
resources of the division against what sppesrs to be
STrectly o Dias o & Fex Ale Cihens Are B Mt
10 Do Putened mder eesent sendioimert Ao

At the same time that Mr. Roosevelt was attempting

lpeport of the Attorney-Gemeral, (1937), pe 42.
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to enlist the ald of businessmen and industrial majeorities,
and opening the doors of the White House to all who came
offering to help eradicate "the evils that flow from undue
concentration of economic power or unfair business pracw
tices," Mr. Jackson was declaering that govermment must
oversee business to the point where periodic depressions
would be ended. Only the govermment could take a long-
range policy, while businessmen are interested in merely
immediate gain, he emphasized. The administretion objec~
tive seems to have been not only to eliminate destructive
practices in business, but decidedly to take the lead in
forming business policles. The prevalling attitude which
had invaded the White House was not one of confidence in
the rupomibliity of entrepreneurs, but rather one of
careful and detailed dlrection of their actions. The anti-
trust laws opened the way for the disintegration of cone
centrated wealth, while other instruments were being em-
ployed to enlist the adherance of businessmen to the econ-
omle controls which were to replace those of bige-business.

The administration exerted prenam on Congress to
sharpen the legal tools at their disposal in more effec-
tively eliminating potential monopolies. Attorney-General
Cunmings stateds

In my opinion, the time has come for the Federal _
government to undertake a restatement of the law
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designed to prevent monopoly and unfair competition.

This proceeds from the conviction that the present

laws have not operated to gilve adequate protection

to the publie against monopolistic practices.l
Despite the investigatlon of the Federal Trade Commission
into practices among mumerous industries of collusive bid-
ding, the burden of proof required by the government was
8o great, thought the Attorney General, that eny civil or
eriminal action was impossible. It involved the whole
question of the adequacy of the present laws to solve the
monopoly problem. The laws were so antiquated that they
were of little or no value in reaching the trusts, and so
shattered by Supreme Court rulings that they were virtu-
ally of no use in halting monopoclies.

Attorney General Jackson decriled the fact that the
Court had attached the word "reasonable"” to "restraint of
trade," and thus qualified the law. He stated that 1t 1s
the result, and not the intent, which should be condermed.
He thought that current judiclal interpretation "does not
permit consideration of the resl factors involved,"® so
the disparity between the moral purpose of the law end
the practical application of it are not surprising. The
Court upholds current business practices which have led
to restraint, concentration, and monopoly. "Decorum and

lNew York Times, (April 28, 1937), pe 16.1.
Zreport of the Attorney-General, (1937), p. 39.
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respectabllity" are the standards they have to maintain.
Therefore, Jackson believed that enforcement to eliminate
rigld price structures was impossible. The Department was
faced with an impossible burden of proof, by having to
eonvince the Court of "intent."

Furthermore, adequate standards were not provided by
the law, he complained. Thie Insdequacy was demonstrated
in the selection of cases for prosecutlion, in the deter-
mination in advance of the validity of the numerous come
binations which do not involve the violation of some
speclific precedent, and in differentiating between indus-
triel efficiency and industrial empire building for monop-
oly control. It might be mentioned, here, that the orige
inel lsw was passed with the anticipation that such stand-
ards should be built up over a period of years of enforce-
ment, but at the same time, it was thought advantegeous
to refrein from enumeration of prohibitions, so that flex-
ibility might be ensured. Actually, the problem seemed
to be more ocne of consistent and comprehensive enforce-
ment then one of further codification by Congress. To
offer proof of his accusations, he cited the increasing
degree of economle control and predominate fallure of
small businesses in contrest to larger ones. In many
flelds, competition had completely dlsappeared, and
where it did exist, 1t merely gave large organizations
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greater advantages in thelr control of prices because they
may obtain their rew material in a competitive market.

In Hnrah of 1938 nothing had been heard from Presi-
dent Roosevelt on the subject since the first of the year.

He had approved of the vitriolic speeches of Mr. Ickes
and Ire Jackson, but also had informed the Business Advi-
sory Council that he had glven his consent "for reasons of
strategy.” Leter the White House had found ways of let- -
ting it be known that Mr. Roosevelt was determined not to
agitate the already troubled waters of recession.l iAs a-
gainst such developments, the appointment of Thurman
Arnold gave jubilance to the mt;»mmpolistie faction.
Some of those who were then connected with the Federal
"trust busting" sctivities were previously esssociated with
the former Wyoming leglslator when he was outlining his
book, "Folklore of Capitalism." They testifled that his
dislike for monopdly, if anything, was greater than Mr.
Jacksont?s.

The new Assistent Attorney-General energeiically set
out to bludgeon sny end ell monopolies, price-fixing
egreements end other combinations. Distressed conditions
in industry did not deter him in his mission, but rather,
he completely ignored previcus admintstration policy of

ljew York Times (March 13, 1938), Part IV, pe 617.
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leniency where economic expediency warranted it. In the
first place, he outlined the conditions which have created
the current emphasis on the inti-monopoly problem. They
arose out of the recent depression, he stated, "which
threw into bold relief our inability teo utilize unproduc-
tive capacity because goods could not be distributed at
going prices."l He reviewed the huge piling up of inven-
tories, idle machlnery, llaber, waste in production, and so
forth which have made people of the United States doubt
whether ocur economic system 1s adequate to distribute the
goodse The first step in the examinatlon "naturelly be-
gins with our entl-monopoly polliey. He felt that the
reason for the ineffectiveness of our anti-trust pelicy in
the past has been that we were not willing to take the nec-
essary steps to insure the continuous operation of & come
petitive economye. "Lip service to the 1deal, and verbal
recognition of & need to do something ebout the condition,
has not affected the grim fact of the loss of {8,000 per
'rmil:yinudocado. The time has come for & program of
administration in which we will have the courage to meet
the vital needs of the nation amd to follow the facts
where they take us."® He reiterated Jackson's strong

lreport of the Attormey General, (1938), p. 54.
grbid-' De 55. 5Ib1d0, Pe 56.
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sentiment that results in restraint of trade are more im-
portant than the Intent which lles behind them, The large
orgam.nt:lona required today for efficient productlon have
necessarily changed our conception of ”msomble" ro-
straint of trade, Arnold asserted, and our nﬂ.atake 111 the
'pu:c had been to personify great organizations and Wt
them as men.

He saw geveral basic reasons for the non-observance
of the anti-trust laws in the past. Ignorance, due to the
small range of prosecution over the past years and fallure
to clarify the law have resulted in a general feeling that
the antl~-trust laws have become obsolete. Two things are
necegsary in enforcing these laws in the future, he sta-
teds

{1) The public must be able to see the concrete
results. The slogan of trust-busting for the sake of
m:t-mti as a moral issue will not work any
longer; and (2) we must have an adequate force for
the work. But trus biuting should never be consid-
ered an end in itself.

He was firmly convinced that private litigation was
not helpful in solving the problem, In these cases the in-
terest of the consumer is not represented, because the per-
sons bringing the sult are under obligation to their

stockholder and directors to get the maximum price spread

ljew York Times, (July 11, 1939), p. 17:1.
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between costs and prices. "Private enforcement of any
public law will make it an instrument detached from 1ts
real purpose, Private litigation is a tool which 1s al-
ways more effective in the most powerful hands. . « "
He added that the only justification for private enforce-
ment is when it is necessary to fill the gap left by in-
efficient public cnroromnt.l
In cooperation with Hr. Arncld's program, President
Roosevelt called for "a thorough study of the concentra-
it a3
tion of economic power in American industry and the ef-
fect of that concentration upon the decline of competi-
tion." He advised Congress to make an extensive investi-
gation, directed toward remedial legislation. He attes- —
ted that the growing economic power, when it exceeded gov-
ernment, would be "fascism.” He suggested among other
things, that tho burden of proof be placed on the accused,
and that such practices as identical bids, uniform price
increases and price leadership be prima facle evidence of
violatlon.
Several innovations were made by Thurman Arnold at
‘the outset. To solve the problem of non-clarification,

he announced that publiecity would henceforth be glven to

165m Arnold, The Bottlenecks of Business, (1940},
P "
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all prosecutions. In the past, no reasons were given for
the prosecution of certain actions., He saw a need for
bullding up a body of information regarding the anti~trust
laws. This publicity would include a summary of the con=
ditions the department belleved to exist, reasons for pro-
cedure, either oriminal or civil, and the results which
the department hoped to obtain., In this way, businessmen
could weigh their own methods and d.oui:t would be lessened.

The lack of definition of the boundaries of the
law has created a vicious c¢irecle which runs as fol=-
lows. It is not falr to enforce the antitrust laws
against businessmen in cases where thelr application
is not clear. At the same time, the application
never becomes elair because the cases are not brought
before the court.

The first example of thls procedure was in the auto
prosecutions, The ammouncement and statement of pollcy
concerning the auto finance investigation sald in part:

At the time of the original presentation the de-
partment was of the opinion that its investigation
has disclosed evidence of certain violations of the
criminal provisions of the anti-trust law by these
automobile manufecturers and thelr associated fi-
nance companies which warranted submission to & grand
jury « « « « In this case the only policy which
needs statement and clarification is the concurrent
use of eclvlil andzcrininnl remedies granted by the
anti-trust laws.

The Attorney General then went on to explaln that the sole

1Repcrt of the Attorney General, (1938), p. 59.
2ew York Times, (May 19, 1938), p. 1218.
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purpose of the ermm proceeding is to present to an im-
partial tribunal evidence which leads the department to be-
lieve that the anti-trust laws have been violated. At the
same time, he said, it had never been tho policy of the
department to bar its doors at any stage of the proceed-
ings against businessmen who may desire to propose a prac-
tical solution which is of major and immediate benefit to
the industry, to competitors and to the public and which
goes beyond any results which may be expected in a crim-
inal proceeding.

This brings up the department's strong belief in the
use of the consent decree, which subject will be dealt
with later,

A second innovation in anti-trust enforcement, intro-
duced by Mr. Arnold was that of an "industry-by-industry"
approach. On this point, he said: "The key to effective
enforcement of the anti-trust laws is to attack simul-
taneously all of the restraints which interfere with the
aistribution of the final product to the consumer.l
Heretofore, anti-trust actions have been largely sporadic
and localized, and usually confined to one or more large
corporation in the same fleld.

The Temporary National Economic Committee favored

1mpid., (July 8, 1939), p. 117.



148

this individualizing of industries. Senator ('Mahoney
asserted:

arbiml;: ;:tlgccgti:a:gor:::g ‘tgz udoratatn?t

m':t':g%mﬁi:;t‘;atga:?go;%g'%i? —

clally desirable functioning of the economy. :
The Committee was impressed by differences in problems
and organizations of various industries, and this led them
to the belief that the traditional single standard antl-
trust doctrim no longer may be suited to conditions as
they exist in many modern industries. Some industries,
they :rgwed; may need a greater or lesser degree of com~
petition than others, and it cannot be said, necessarily,
that what is goed for one 1s good for all,

This specialized approach, coupled with the consent
decrees, caused some officials to proclaim that the ef-
fect would be to make rules for the competitive situation
in each industry according to its requirements.

An 1llustretion of this method was given in the trust-
busting campaign held in the bullding industries. All
were investigated simmltaneously, from the producers of
raw maberials used in construction to labor which is in-
volved in the finished product. Arncld proclaimed it

would be unique in that 1t would attack some State laws

1rptd,, (March 12, 1939), p. 22:34.
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and municipal ordinances as being as much responsible for
the high cost of buildings as the
price-fixing policles of labor, manufacturers,
and distributors. The competitive system should give
freedom to the man with a new idea to try it out even
if he goes broke in the process. The housing in-

dustry is full of new ideas. At present the execu-
tion of such ideas must be a compromise with existing

gangs.

Hls primary pm‘pon.waa, t_ha destruction of price rig-
idities which existed. He compared industries wherein
"monopolistic controls" were responsible for contimed
high prices dlu'i'ng the depresasion to highly individual-
istlc activities, like agriculture. This comparison, it
may be noted, did not take cognizance of certain inherent
differences between industry and agriculture. The one is
ovganized on & large-scale basgls, while the latter is com-
posed of a myriad, individualistic units. When prices be-
gin to decline, each farmer finds it to his own benefit
to increase his production, so that he can meet his ﬁ.xoﬁ
costs, those which he must pay whether he produces or not.
On the other hand, the mamufacturing concern reacts to a
fall in prices by curtalling production and utintying a
smaller proportion of the total demand, in order that this
concern, too, can minimize 1ts losses, This, of course,

leads to increased unemployment and contributes to

irpid., (July 8, 1939), p. 117,
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depressed business activity. However, it 1s a situation
which cannot be blamed upon the individual producers in
industry, but rather, is a result of a certaln type of
economic organization, and one which does not necessarily
spell monopoly. '

‘ Though this integrated attack on all stages of an
industry may be more effective in benefiting the ultlimate
consumer and doing awsy with the "bottlenecks of business,"
it might also have the effeet of creating more confusion
than clarity end make it impossible for the public to
gauge the merits of different cases. Arnold proclaimed
that:

So far as industry-wide indictments were con-
cerned, we could have a lundred or so separate trials
instead of one in some casgs, but would mean the end
of anti-trust enforcement.

An underlying motive of this industry-by-industry ap-
proach to the problem is almed at supplementing the law
with a series of specific prohibitions. Arncld sald:

Such enforcement to be effective must be tem-
pered by the rule of reason, involving recognition’
in its epplication of the economic necessities of a
machine age, and a willingness to facilitate com-
pliance with the law by hgzping conscientious busi-
nessmen to understand it.

Mr. Arnold sald that the Anti-Trust Division has no

1rvid., (September 20, 1941), p. 8:2.
2;1:5.6.., (May 2, 1939), p. 34:l.



151

right to direct business as to what practices 1t must
adopt, but declared there was pressing need of precedents
to inform particular industries as to what practices they
may engage in. He prepared legislation vhéreby business
could submit its plans to the Deparitment of Commerce for
1ts advice on how the anti-trust laws affect thelr prob-
lems. This is best classified as a type of "administra-
tive declaratory ruling."™ In his book, "Bottlenecks of
Buginess," Mr. Arnold said that there is one thing the
Anti-Trust Division can do: '

It can tell businessmen whether 1t intends to
prosecute or not. It can say to them, "We believe
that your plan 1s so unreasconable that it is 1l-
legal on 1ts face," or it can say, "We see no rea-
son for prosecuting at present." This might ap-
pear at first blush to be an authority so limited
that 1t will not help the X, ¥, and Z corporations
because some future Attorney General may take a dif-
ferent view regarding the reasonablensss of the plan.
Yot, if we go a 1little further in the procedure we
will find that the machinery of enforcement actually
offers the mdmamnlin puch circumstances every
reasonable protectlon.

Before his book was published, however, lir. Arnold
arrived at another conclusion, He stated at the close of
1938 that the Department of Justice does not want to ren-

der advisory opinions any longer.

141‘!'mn Arnold, The Bottlenecks of Business, (1940),
p. .
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"Much may be accomplished," he added, "through the careful
and resourceful use of the consent decree."t He urged that
wise businessmen should be willing to accept an independ~
ent judiclary as a referee to preserve competition rather
than to drift into combinations which in the long run can
only end in positive government control of a regimented
economy.

Again, at the begimning of the building trades inves-
tigation, when asked by Joseph J. 0'Connell, conmittee at-
torney, whether the department might devise some plan
whereby it could tell btusinessmen in advance what they
could do under the anti-trust laws, Mr. Arnold reported:
"A dog talks by barking, but we talk by litigation."® He
added that after prosecution starts, "the door is open for
proposals."® The course which the Department has pursued
extensively has been that of utilization of the congent de=~
eree., By such decrees, Arnold has attempted to adapt the
present laws to the conception of dissimilar competitive
needs, or what has been referred to as the "industry-by-
industry" approach, which constitutes a radical departure
from the former single standard theory of enforcement.

lgeport of the Attorney General, (1938), p. 65.
2New York Times, (July 8, 1939), p. 1:7.

®1bia.



Said Arnold:

In this way the Department of Justice would sub-
mit to the courts any plan volmtarilz offered by de=
fendants in an anti-trust proceeding "whiech further
efficiency or orderly marketing conditions or which
may be necessary to avold extreme economlic dlsloca-
tion," and t?roby obtain a decision on the legallty
of the plan.

Orderly marketing practices designed to lower prices
could be submitted by use of the consent decree, but they
mist meet four requirements: (1) they mmst be addressed
to problems of a particular industry; (2) they mmst be for
a limited time, and under constant serutiny, to see if
their purposes are being achieved; (3) machinery to punish
any abuses of the situation thereby created; and (4) the
approval must be in a form which will permit ready ref-
erence to Congress, in order that policies may be amended
where they are not adequate to meet the particular situa-
tion.

The consent decree procedure consists of bringing an
anti-trust sult and at some stage of the proceeding, ob-
taining a judgement against the defendants by consent. As
a condition to such a decree the Department of Justice re-
quires that the defendants agree not to violate the law

again. The important element of the consent decree is the

1114, , (February 3, 1939), p. 4:4.
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scope of its terms. This 1s insurance against violations
of the future, a definition of what the defendant corpora=-
tion or 1ts officers may or may not do without falling
afoul of the law, subject to action for contempt of court.
Arnold pointed out thatthe term"consent decree" in
anti-trust cases got & special meaning because it came to
represent a device which was nothing more or less than a
process by which a eriminal offense was condoned. How-
ever, he amnounced that no prosecution today would be dis-
milssed
because the defendants have ceased the practice
for which they are being prosecuted. A plan to be
the basis of a muo% of an indlctment muat
give substantial advantages to the public, to con-
sumers, and to competitors in maintaining reasonable
business practices in the future which cannot be ob-
tained by contimuing the criminal prosecution. In
addition to that tbi Court must be persuaded of this
in an open hearing.
The decree submittal must be voluntary on the part of de-
fendant. Finally, the Department lissues a public state-
ment gilving reasons for its actlion.
The Assistant Attorney General worked out an arrange-
ment with Harry Hopkins of the Commerce Department whereby
the latter would advise defendants as to what should go

into any decree. A formalized law, such as proposed by

: m:mmnm Arnold, The Bottlenecks of Business, (1940),
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Arnold, would permit, among other things, the Commerce
Department directly to advise the Court in passing upon
cages of this kind, In 1939, the Attorney General's De=-
partment reported a greatly increased use of the consent
decree. In practically all pending cases, businessmen
were conferring with the Department to reach an agreement
of this kind.

pifficulties have arigen in the past, in the utiliza-
tion of legal processes to enforce anti-trust laws.

Especially before a court but also before a com=-
migsion, litigation 1s at best ill-adapted to economic
regulation, The difficulties of proof, the canalized
procedure, and the necessity of framing issues in le-
galistic form all impede clarification of the under-
lying economic problems; and unfortunately, this sac-
rifice to orderliness of litigation would seem in-
escapable unless e effective instruments of con-
trol are developed.

Consent decrees started in 1906, and from then until
the present, more than twenty-five per cent of sults in-
stituted by the government were settled in this manner.
Actually, 1t was used when the outcome of further litlge-
tion was certain, and this procedure constituted an econ-
omy. The report of the Attorney General for 1938, and de-

partmental releases make it clear that now, however, the

lyexwell Isenbergh and Seymour Rubin, "Anti-Trust
Enforcement Through Consent Decrees," Harvard Law Review,
"01. Hn, (M)’ P 586.
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govermment regards the consent decree as something more
than a mere procedural convenience.

It has been noted that:

Whereas the Anti-Trust Division in 1926 an-
nounced & willingness to accept consent decrees
where the result of litigation would be "to obtain no
more for the public than is obtained by the entry of
a congent decree in the beginning,"™ the Division ag;_
parently now requires the party consenting to the
cree "to offer constructive proposals which are in
the public_interest and which go beyond what the law
requires."d

Another author commented:

In the current invigoration of anti-trust enforce-
ment, the consent decree has been treated as a delib-
erate instrument of adns.ningrntion, not &as a by~
product of sults In equity.

How that the Anti-Trust Division aims at achleving
"orderly marketing conditions" and competition which is
the ideal, a guestion arises. How different is this from
the N, R, A. code-making authority? Actually, the same re-
sult follows from the recognition by the Department that
it 1s proper to impose like resitraints upon all major com-
petitors in the industry, regardless of whether they are
proceeded against in the same proceeding. The Department

explained that an equity decree under the anti-trust laws

Irpid.

2yi1ton Eatz, "The Consent Decree in Anti~Trust Ad-
nini;tration, Harverd Law Review, Vol. LIII, (1940),
P- 5.
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may and often does enjoin not only the precise conspiracy
complained of, but conspiracles of like character and the
use of devices similar to abuses specified in the com-
plaint, Activities which aren't directly involved in an
unlawful conspiracy may be enjoined as intimately related
to the conspiracy or may be onif.tod from the injunction
as of remote or uncertain rolntiomhip.l This replaces
the specialized, legislative rules of the N. R. A., ap-
i:li.otblo to individual industries %o govern special situa-
tions. Besides raising grave problems of legal propriety
and power, the fact remains that the idea of such regula-
tion is repugnant to many citizens, particularly when it
may be questioned as to whether the Department of Justice
is the best qualified agency to direct this regulation.

It evolves upon the Department of Justice quasi-legis-
lative and quasi-judicial powers. Criticism came from
labor as well as other sources. An A, F. of L. attorney
agserted that the Department of Justice would gain control
over the general industry of the country, simllar to the
Department of Agriculture over farming.

ljew York Times, (December 16, 1940), p. 8:3.
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Through the concurrent use of civil and crim-
inal remedies, the Division seems to contemplate a

kind of enforcement barter, in which the
defendants will submit vo untu'i to greater re-
strictions than could be h ordinary

litigation, in return for D!.viai s recommenda-

tion to the prop.i court that erim&ml proceedings

be nolle-prossed.

Although the Court has the power to examine the sub-
mittal and make changes, 1t has been very lax in exercls-
ing this prerogative. The consent decree is conslidered
as an adjudication of the Court to which it is presented,
and not merely as a contract., As yet, no limits have been
set forth by the Court in reference to what may be included
in a decree. Furthermore, the Court seems to regard con=-
sent decrees as lmmune from attack equal to that of liti-
gated decrees. HMr. Justice Brandels gave the following
angwer to an objection to the decree entered in the Swift
Company case: -

Here, the defendants ignore the fact that by con~
senting to th. en of the decree, "without any find-
ing of fact," they left the court the power to con-
strue the pleadings and in so doing, to find in them
the existence of circumstances of danger, which jus-
tifled compelling the dorondsntg to abandon all par-
ticipation in these businesses. ;

In this case, the company had alleged that the decree was

void becauge it extended to matters outside the

1l-m11 Isenbergh and Seymour Rubin, "Anti-Trust
Enforceme brcnggh sggzant Doorcaa.gn vard Law Review
Vol. IJ:II, (1940

umamrt and Company v U. S., 276 U. S. 311, at 329,
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jurisdiction of the Court, either not within the Sherman
Act, or intra-state in nature. Justice Brandels stated:

« s « o Af the court enjoined some (acts) that
WOr® . + « » in no way related to the conspiracy to
obstruct interstate commerce, 1t erred, and had not
the defendant waived such erroyr by their consent,
they might have had 1t corrected on appeal., But the
error, if any, does not go to the Jurisdiction of
the court. The gmr to enjoin includes the power to
enjoin too much.

From thls, one can plainly see the scope of these decrees,
which has been mentioned previously. Actually, there
geems to be no recourse from the terms entered, if, in the
future, they are found to be unfair, an impossible burden
on the company involved, in meeting other competition, or
inadequate from the standpoint of efficient law enforce-
ment. This latter difficulty will be discussed in rela-
tion to the Alcoa decree of 1912,

Within the wide bounds of the consent decree exiasts
the possibility of 1ts use in declaratory judgements, or
in achleving similar results.

Search has uncovered only one case in which the
Federal Declaratory Judgement Act was invoked in con=-
nection with the anti-trust laws. On April 2, 1938,
the Chrysler Company filed, in the U. S, District
Court for the District of Columbia, a petition for a
declaratory judgement on the legality of contracts
between 1t and its dealers concerning the finaneing

of automobiles. (106 CCH Fed. Trade Reg. Serv.
15,022).

1rpid., at 330, 331.
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The case was dropped, however, presumably as an ine
:ig;:: :g ;ﬂ:a vm‘g:ru;ﬁ.m% gg;?gthtmm for the consent
»

In several instances, both permissive as well as pro-
hibitory regulations have been set forth in the decree.
In Columbie Gas and Electric Corporation case, the company
was allowed to acquire certain stock holdings, the legal-
ity of which had been doubtful, Sometimes, 1t 1s through
clarification; for instance, if the decree reads that X
corporation is enjoined, but Y is not, it will be shown
that the actions of Y are legal. This, 1t might be noted,
is not necessarily within the court's jurisdiction. Also,
certain limitations should be recognized. In spite of the
Supreme Court's endowment of consent decrees with the
force of a declsion in a fully litigated case, the pro-
visions do not constitute a judiclal guarantee that the de-
seribed acts are legal. What they announce is that thease
acts are not prohibitable, by this decree, and this is not
necessarily a barrier to the Department's obtaining another
injunction against just those acts 1f 1t could prove that
they violated the anti-trust laws. The second limitation
is that only those parties who have already engaged in
questionable activities have the advantage of obtaining

lilaxwell Isenbergh and Seymour Rubin, "Anti-Trust
Enforcement Through Consent Decrees," Harvard Law Review,
Vol. LIII, (1940), p. 393, f. 27.
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such declaratory provisions.

Consent decrees were entered in connection with the
automobile financing cases, and an analysis of the pro-
cedure and terms may help to clarify the application of
this device, Three companies, Ford, General Motors, and
Chrysler, were all indicted and the indictments Nw.
On November 8, 1938, Arnold amnounced the filing in the
Federal District Court at South Bend of two consent de-
crees growlng out of negotiations between Ford, Chrysler
and the govermnment., After formal entrance of the decrees,
the crimimal suits against these defendants were nolle-
prossed. In the first criminal proceedings in the cases,
the district judge dismissed the grand jury because of a
belief that the criminal suit was being used to coerce a
clvil settlement., Judge Gelger explained his actlon:

I do not think it was proper for these parties
to get together during the session of this grand jury
and negotiate a deal here in a matter that would be

comprehended within the terms of a probable indict-
ment. There .'Lnlmthing to do here but to discharge

the grand jury.
He continued to opinion that the Department dld net have
the power to negotiate with the companies for a consent

1y, s. Congress, H. R., Hearings before Committee of
the Judiciary with regard to the official conduct of Judge
Ferdinand A, Gelger, U. S. District Judge for the E. Dist.
?fgggoondn, Seventy-fifth Congress, Third Session,
1 .
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decree. Other opinion was hostile to the Department's
methods:

It is reported from Washington that the Senate
Judiciary Comuittee will probably undertake an in-
vestigation of the methods of the department, The
recent use of information in the Federal Grand jury
room in Milwaukee in an attempt to bludgeon certaln
companies into accepting "consent decrees" has
stirred misgivings among lawyers in the House. They
are not wi to accept good intentions as an ex-
cuge for violations of established securities and
practices . « « . Can the Department of Justice em-
ploy information confidentially obtained to coerce
persons or corporations it 1s prosecuting? Reform
is beautiful but it lhguld keep within the law and
the spirit of the law.

The General Notors Corporation continued ntiéltlm,
and the decrees stipulated that 1f General Motors won the
case, any provisions Iin the decrees would become inop=-
erative, Further protection was given against any com-
petitive disadvantage, namely, that anything in the de-
crees would be suspended after 1940, if General Motors
were not similarly restricted, or if any fubture competitor
were not similarly restricted.

Any discrimination by the mamufacturers in favor of
their .arﬁ.liatoa finance companies was eliminated. How-
ever, a preferential position was glven to "regilstered

finance companies," that 1s, any company which would file

*ih) l¥ew York Times, (February 1, 1938), p. 20:2 (Editor-
al).
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with the court and serve on the manufacturer a sworn
statement, containing certain matters set out in the de~
cree, MNMr. Katz commented:

By the statement, the reglstrant undertakes "in
acquiring retalil time sales paper, arising from sales
of sutomobliles, from dealers of the mamufacturer,” to
conform to certain rules, which are set forth in

&:v;zfx mmbercdhpgz:;irtphl. (8ee sub-paragraph (J)

The advantages to be received by "reglstered" companies
included office space and information provided by mamfac-
turers, and a positlon similar to that afforded only the
affiliated companies. At a glence 1t may be seen that this
was an ingenious device by the Department to exert ex-
tended regulatory control over the finance companies. Fur-
thermore, the list of rules to which registered companies
bind themselves may be enlarged, so that the standards of
fair practice embodied in the reglstration statement may
ultimately assume the comprehensiveness of an N, R. A.
code.

Another provigion relates to advertising, which al-
lows the motor companies to endorse those finance com-
panies which are registered.

Several advantages have been clted in regard to the

It1ton Kate, "The Consent Decree in Anti-Trust Ad-
nini.;vmtion,' Harvard Law Review, Vol. LIII, (1940),
P .
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use of the consent decree. In the first place, difficul-~
ties of proof, which are particularly noticeable in cases
involving economic situations, are settled by stipulation.
Secondly, there is freedom from formality in negotiations
and complex issues which could not be resolved in a court
room may be settled. ILastly, the defendant gains some ad-
vantege in being able to participate in the formulation
of the decree.

However, there exliast some inherent dangers in the ex-
tensive use of this procedure. A degree of coercion 1s
inevitable, irrespective of any direct action by the De~-
partment, The defendant faces the possibllity of the
grand jury returning the indictment and the resultant ex-
pense of litigation and possible triple damages, Because
of the uncertainties and vagueness of the law he may file
a congsent decree, as the leaser of two wrongs. The mo-
tive for such a submittal is not likely to be an over-
whelming sympathy and affection for adminiastration poliey.
The Court has no one before 1t to contest the tom of the
decree, because, by hypothesis, the defendant has con-
sented, The defects of the decree, injustices, and badly
concelved provisions pass without comment or discussion.
The Court does not even have access to the extensive
facts, usually, but rather the brief report, consisting of

the petition and answer, Furthermore, parties who are not
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even & member to the suli may be involved, aa in the case

of the automobile finance companies. They have no oppor-

tunity to be heard, but come within the provisions without
their congent., This 1s especially apt to eccur in indus-

try wide prosecutions. The Court, as was pointed out be-

fore, is not apt to reject the decree, and if it did, the

defendant would again be eriminally prosecuted.

Perhaps one of the most glaring inadequacies of the
congent decree is 1ts rigldity in the face of changing
economle conditlons in which the terms of the decree have
become obsolete and ineffective. The Department of Jus=
tice had this polgnantly illustrated in their abortive at-
tempts to prosecute the Aluminum Company of America, in
the face of a congent decree entered in 1912. It had to
be proved that neither the issues, the subject matter, the
parties nor the rellef sought in the New York proceeding
was substantially identieal with those in the original pro-
ceeding, It is more difficult to change the provi,algnu in
& decree of this kind than one arrived at by litigation
because the records contain neither the findings nor the
conclusion.

The distingulshing aspect of the consent decree, that
of its "code-making" authority, appears as a disadvantage
or an advantage, depending upon the individual's opinion.
The coerclve factor 1s not any more noticeable than that
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appearing in any plece of regulatory legislation, but the
main consideration is that no such law-making authority
was ever put into the hands of the Justice Department,
They have usurped this right by indirect and doubtful pro-
cesses.

In his bullding-trades investigation, Hr. Arnecld an-
nounced that labor would be prosecuted along with indus-
tries, because they were oquu.j responsible for price rig-
idities. Little reflection 1s necessary to recall the pre-
vailing attitude of the Roosevelt administration, with re-
gard to labor unions. The poliecy was to strengthen them
in ovbry possible menner, which might be compared to pre-
genting a machine gun to an infant, as far as observable
sffects are concerned in many instances. The crusader in
this administration's Justice Department, however, declared
himself to be consistent in his anti-monopoly pellcy to the
point of including these labor factions in his line of
fire. At the same time, one can digeern in many of his
gtatements and actions a tendency to conform with the ex-
ecutive policies, if not directly, by means of circumvent-
ing the 1ssue and evasion.

In 1939, when he was asked when the anti-trust laws
would be directed against labor, Mr. Arnold replied,

e+ » + « That in some instances labor has been
prosecuted by the anti-trust division, but that he
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believed in prosecuting in?utrial situations rather
than individual offenders.

¥r. Arnold suggested that labor submit its plans to
the Justice Department before any aétion be taken, to de-
eide upon the "reasonableness" of the restraint. This
idea, however, is coincident in point of time with & sim-
ilar suggestion to industry, which he later retracted. He
continued to reassure labor that if 1t be later determined
that an spproved course 1s actually illegal, the union
would be subject only to eivil action.® He said that his
division did not belleve the anti-trust laws applied to
strikes for the purpose of further collective bargaining
or for higher wages and hours.® It may be recalled that
such was the purpose of the strikers in the Apex Hoslery
case, which had been brought about by private litigation.
In comnection with the Annheuser Busch case® Mr. Armola
took the position that the effect of the practices com-
plained of was to permit bullding trades unions to erect
protective tariffs around cltles, depress the annual in-
come of labor and prevent the expansion of prefabricated

ljew York Times, (February 3, 1939), p. 4:4.

mi’rlnmmn Arhold, The Bottlenecks of Business, (1940),
P . :

Sy, s. v Hutcheson, 61 S. Ot. 463, (1940).
4jow York Times, (December 11, 1940), p. 32:3.
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homes.t It was his bellef that a jurisdictional strike,
in which a larger, more powerful union was destroylng a
smaller union, was actually a suppression of competition.
He emphasized that "labor should be given every oppor-
tunity to organize but should not be permitted to destroy
itself by factional wars."?

On November 20, 1939, Mr. Arnold wrote a letter %o
the Central Labor Union of Indianapolis in which he de-
clared that union practices which have no reasonable con-
nection with such legitimate objectives as wages, hours,
safety, health, undue speeding up or the right of collec-
tive bargaining are punishable under the anti-trust laws.
He pointed out that in such cases where unions actually
conspire to prevent and boycott the use of more economlcal
materials and machinery, which action prevents persons in
need from having lower-cost goods, the Depariment bhas no
choice.

Such practices go beyond even the dlssenting
inions of the Supreme Court of the United States,

eh recognizes a broader scope for the legitimate
activities of labor uniions than the majority opln-

ions., In our anxie to be fair to labor, we are
not subjecting Go wLinﬂ prosecution practices

11bid., (February 3, 1939), p. 4:4.
21pid., (December 11, 1940), p. 32:3.



169

%ﬁh@gmthzoﬁm:tund wenund-i the dissenting opin-

_ » 5. Supreme Court.

- Williem Green, President of the A. F. of L. was not
convinced of Arnold's snxlety to be "fair to labor," and
sddressed & demanding note directly to Mr. Murphy, golng
over the Assistant Attorney General's head, esking if suech
wore the Division's policy. In pu-t, it sald:

It seems inconceivable to me that an adminlstra-
tion, notable for its friendliness to labor should

mp{‘. 8 retrogressive policy advocated hitherto nﬁly
by the most extreme reactionary enemles of labor.
He contirmed by quoting the Clayton Aet, and reasserted his
belief that it exempted labor unicns from the Anti-Trust
‘lew. Congress' intent, he sald, wes to free lebor from the
lLaw, and found that Mr. Arnold's position was unjustifise
ble in the light of this.
¥re Murphy in replying to the above letter said that
the views of his Assistent hed been so held in several
Supreme Court decisions.
In the enforcement of criminal stetutes it is the
practice of the domhnt to follow the construction
‘ 3d on them by the Supreme Court. In do so in
instance the Anti~Trust Division has fo the
usual practice, and I would not be jJustified iIn inter-
mg-tttmtu. As T sald + « » « the po.

nt_should no tFe indl
B m { >

11vid., Hov. 20, 1939, Pe 134 (Italics mine)e
m’. m. %’ 1939’ p. w%s-
S1bide, Dec. 2, 1939, pe 111 (Itelics mine).
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Admittedly, the Justice Department was "put on the spot,"
end it might be expected that any statements of Nr.
Murphy's would necessarily contain qualifications of some
kind, in appeasement.

Arnold stated:

The types of labor restraints which the Depart-
ment considered not exempt from the Shermen Act, de-
spite the Butcheson decision:

(1) The strike of one union against another
union certified by the N. L. R. Be to be the
only legitimete collective bn:guining agency
with whom the employer can deal;

{2) a strike to erect a tariff wall around a
locality;

(3) the exclusion of efficient methods or pre-
fabricated materials from building construce-
tiong

{4) the refusal of unions to allow small, inde-
pendent firms to stay in businessj;

{(5) the sctivities of unions in imposing snd
maintaining artifially fixed prices to
consumers :

(6) the mske work system.l

Subsequent decislons proved the error of these assump-
tions. In the Corrozzo case, the upholding of unions'ace
tivities removes the second type of labor restraint thought
exempt from the provisions of the Hutcheson case; nemely,
"a strike to erect a tarriff wall arcund a locelity;" the
third type, namely, "the exclusion of efficient methods or
prefabricated materials from buillding construction;" and
the sixth type, namely, "the make work system." The first

lstatement of Thurman Arnold before the
National Economie Committee, (Februery 13, 1941). See
George Washington Lew Review, Vol. IX, (June 1941), p. 958.
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type which Arnold thought exempt was shown to be not in
violaetion of the Sherman Act by the deecision 1n the
Chicego carpenter union case, otherwise known as the ply-
wood case. The ssme principle was demonstrated in mther'
case, the Building and Construction Trades Council of New
Orleans.

Realizing the futility of his efforts to include the
unions within the purview of the Sherman Law, Arnold then
asked for further legisletion to define the lawful objecw
tives of labor unions. He werned that the Department
would contime to prosecute industries, but "the division's
hends are tled so fer as restraints of production by labor
were concerned because of the Supreme Court case of the
U+ S« v Hutcheson, which seemed," he stated, "to exempt
unions from prosecution under the anti-trust law. So,
when Dave Beck starts a protective tariff around Seattle
and Won't let defense materials in without a local label,”
it was 1llegitimate procedure in the division's eyes, but
nothing could be done about it now. 1 |

In 1941, Arnold testifled in the hearings on bills
to prevent strikes and walkouts during wartime.

My Jjob 1s to protect independent businessmen and
consumers agsinst the abuse of such privileges as

ljew York Times, (September 20, 1941), p. 8:2.
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Congress gilves to egriculture, labor and other
groups.l

He declined, however, to recommend any leglslation, holde
ing that other federal sgencies hed prior position in the
considerstion of labor activitiea. He asserted th#t some
labor practices were hampering defense efforts by "impos-
ing unconscionable costs” upon consumers. When asked for
definite suggestions for keeping defense products going
full blast, Mre Arnold said he had none, but gquickly added:

If you let me operate and destroy restraints of
- trade, you're not going to have to do much mgnhting.g

Mr. Biddle, Attorney General, hastened to maeke a publie
statement to reprove his Asslstant for hils verbal tactless-
ness in the Senate hearing.

Thurmen Arnold, the Assistant Attorney General in
charge of unti-tmsf: prosecution, was not speaking for
the Department of Justlice when he recently critie '
labor unions at a Congressional heeringe I think the
timing was rather unfortunate « « « oo

He added that he would take no 'diseiplimry action, but
that would have to come directly from the White House.
This time, 1t seemed, the Assistant Attorney General had
become too enthusiastie, letting administration policy

"go to the wind." Mr. Arnold wes to be the target for

11bid., (February 18, 1939), p. 10:l.
21bide, (February 18, 1941), p. 10:l.
SIbid., (March 26, 1942), pe 4213.
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more recriminations, again eminating from the A. F. of Le
At their 1942 convention, they adopted a resclution recome
mending that Attorney General Biddle be "requested to as-
certain by investigation whether Mr. Arnold hed exploited
the prestige of his public office for his own material and
financial gain."” The Cormittee report on the Assistent
said:
It is all too apparent that the gyretions of lr.

Thurmen Arnold constitute one of the most unigue and

?::; g.%:gur:;:nigﬁpham in the history of the Amer-
The latter accusation perhaps had more foundation than the
first. One can easlily surmise labor's consternation at Mr.
Arnold's statements and sctivities. It might be that his
initiel attempts to deal rather gently with the adminise
tration's "falr-haired 1ea"" f11.81ly became too onerous, &8
it became increasingly evident that labor was equally at
fault with industry as a cause of restrictions on produc-
tion and price rigidities. He faced insurmountable ob-
stacles, between the Administration and the courts, where
the attitude was to overlook the missteps of labor unions
whenever possible, Hils difficulty lay in trﬁng to rec=
oncile his own enthusilastic endeavors sagainst all restraints
with these executlve policies, and perhaps explains, pare

tially, his gyrations, of which the A. F. L. complained.

11bid., (October 13, 1942), pe 17:l.
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During these years when anti-monopoly sentiment was
at 1ts peak and the Justice Department was working more
then mrgetiuliy to eliminate these "Frankenstiens" of
the merket place, the administration was similtaneously
sesrching for new and lharpor weapons with which to attack.
From the White House often was heard dissatisfaction with
the statutes as they exist, and the demand for smendments.
Some of the results hnv§ elready been mentioned, such as
the Robinson-Patmen Act, and the Wheeler-Lea Amendmente

In 1939, President Roosevelt reported that almost
fifty years after the passage of the Sherman Act, protec-
tion furnished by the anti«trust laws are so negligable
that 1t renders the system of free private enterprise still
virtually untried. At the time he asked for the investie
gation of the concentration of economic power, he further
suggested thats

w SURNISTIE, kit St
corporation for a specified period of time from give
ing sny remunerative employment or any official pose
ition to any person who has been found to bear &
responsibility for the wrongful corporate action.l
Individusl penalties should be imposed, he thought.
Herein, is the heart of the O'Mahoney bill presented

later in the Senate. Thmrmen Arnold wished to go even

1rbid., (April 30, 1938), pe 118,
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further, by tightening the eriainal penslties of the antie
trust lsws, but wvae opposed on that point by Senstor
ofehoney. Ho wes also confyonted with opposition when he
sttempted to formslize by stetute the “consent decreo”
procedure which he had worked out infomelly since his teke
ing of offlcs. Arnold favered the carly introduction of
the Civil Pemslties "1ll. He declaved:
TR A

Tydings lew. In an officlal dlspetoh from the Anti-Trust
Department, r. Hdwerds stated:

or end Rummmantot T ST, gt el

tion. m.mmuanmetmm

.mﬁmmtzﬁimmmnm
WWWMMMMva
ictually, it is nearly Wh‘mﬁmmh
um:mmuwmmtmmm
fixing unless he can be sure that his competitors will

et

1Ibide, (July 11, 1938), pe 171l.
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likewlse conform, expressed the Department. In both of
these attempts at stetutory reform, the administration
met defeet, however. As has been polnted out before, Mr.
Arnold did not walt for legislative formality in utili-
zing his consent decrees to the fullest extent.

¥r. Roosevelt agreed with his "official aides" that
trust suits which would interfere with the war effort be
dropped ti1ll the end of the conflicte. At the same tims,
he asked for legislation to make viclators punishable
after the war. "Arnold, Biddle, Stimson, and Enox insise
ted, however, that violators of this law should not escape
ultimate prosecution, that prosecution should not be
avoided unless war production would be affected, and fine
ally, that no entity which hes sought to defreud the gove
ermment should in any efant obtain postponement of invese
tigation, and subsequent action!! The exeeutive, then,
was willing that his social and economic programs be sue
perseded by any expediency which would further the war
effort.

Mr. Arnold felt that war contracts had been awarded
toc frequently to the larger concerns, and the situation
was thereby aggrevated.. "If we are to scatter these con-
tracts there rust be a vigorous curb on all the concealed

lNew York Times, (March 29, 1942), p. l:d.
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coercions end combinations which have created this prob-
jem."l To assist the farmer and the small business firms,
there was established in the Department & Parm Section and
Small Business Advisory Sectlon, to this end. He wes not
to be deterred by the "holiday" declared in respect to
prosecutions which muld‘ retard war production.

The Assistant Attorney General issued warnings that
cartels were preparing to pick up their old arangements
when vietory was assured. He stressed the necessity of
breaking up these combines sc that the higher living stane
dards of & new industrial age might be realized. In HNarch
of 1943, when he was retiring from office, lMr. Arnold sald
that the struggle for domination of industry came from
"pear of the tremendous productive energy of the new world."?
He emphasized thni; economic forces on the home front were ’
struggling for domination of industry after the war, end
not for profits. :

His last ﬁttemcan before resigning his office were l
directed egainst government control of industry and bure
esucratic direction of production and distribution. Such
ideas are alien to the Amriean mind, he said, and "these
traditions are represented by the anti-trust laws which
have been forgotten from time to time, but never abandoned'S

lgew York Times, (March 10, 1943), pe 9:l.
21bid. S1bid., (November 25,1943), pe 43:8.



CHAPTER VI
CONCLUSION

The antli-trust laws have come to have & new and po-
tent meaning during the last few years. In contrast to
the pre-depression era, business has found them to be &
sharp edged blade, often falling on firms and groups of
businessmen who enjoyed practical immunity until the
Roosevelt administration. This enforcement poliecy dld not
commence immediately in 1932, however. Rather, 1t fol-
lowed in the wake of the govermmental encouragement given
to combinations in the early days of the depression.

The era of the thirtles was one in which the world
was attempting, rather feebly, to elevate 1tself from the
depths of an economic pitfall by various methods. In the
United States the govermment intervened in innumerable ways
to 1ift the nation back to the level of prosperity. A new
element had appeared which could not be compatible with
the anti-trust laws unless certain concessions were made.
After the youbhful mortelity of the N. R, A,, and the
A. A. A,, the same assoclations fostered by our paternal=-

fiatic govermment were suddenly exposed to the full vent
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of the Sherman Act and the leglislation which amplified it.

The spirit of regulation permeated every line of in-
dustry and it was not to be given up, in many ingtances,
without a herculean struggle. Also, the old precedents
had been weakened and business, often, did not know what
would or would not be found illegal. While one industry
was victorious, and enabled to continue its former poli-
cles or modify them, another was convicted for attempting
very similar activities. How were these differentiations
made by the Court?

Such criteria as motive, potentialities to fix or in-
fluence prices were restated frequently in the Supreme
Court opinions. The legal missteps of business, however,
were not designated consistently on that basis, but rather
on the foundation of pressures from public opinion, ad-
ministration policy and political expediency. It is less
of a task to discover the differences in the composition
of two industries, for instance, than thelr respective mo=-
tives and abilities to influence price., If the "dlstressed
conditions” involved resulted in impoverlishing formidable
groups of laborers, such condltions were much more apt to
be recognized by the Court. If the disturbing influences
merely were detrimental to the producers, the same Court
might not tend to be as benevelent. Perhaps this ls justi-
fiable on soclal principles, but it does not constitute a
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coherent set of legal principles by which businessmen may
be guided,

Such accusations do not apply universally to the de-
ceisions herein discussed. The boundaries of some fields,
such as those involving patent rights, have been falrly
well drawn by legal chalk, and the opinions rendersd seem
to be consistent.

When labor was involved, the hand of the law had not
the strength to deal even & weak blow, ' This trend became
fully developed in the latter years, culminating with the
decisions in the Apex and Hutcheson aasea.l Admittedly,
statutory enactments during this period were notable for
the favorable positions these conferred upon certain econ-
omiec groups. It i1s the duty of the judleclary to interpret
the wlshes of Congress, within constitutional limits. The
latter constitutes a boundary which must not be ignored,
either. The question may be ralsed as to whether the Court
went too far in giving a broad meaning to the Norrlas-
laGuardia Act and consequent immunity to labor union ac-
tivities. Older precedents seemingly were ignored so that
the Justices could join in the administration's current
movement toward liberation of the labor groups from

lppex v Leader; 60 S. Ct. 982, (1939).
U. 8. v Hutcheson; 61 S. Ct. 463, (1940).
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govermmental as well as corporate lmpediments.

One must take into consideration that a mimeographed
pamphlet on the "do's and don'ts" under the anti-trust
laws would be a most arduous task to compile, if reflec~
tion 1s made only on the extreme and rumerous variances
between industries, due to economic factors and constant
changes which they undergo. The accusation which 1s be-
ing made, however, 1s that these considerations did not
explain the obvious ambigulties of the Court.

The decisions are rather a reflection of adminis- .
tration policy. A general distrust and suspicion of "big
business" dominated the executive scene, This may have
resulted, partially, from the belief that it was corpor-
ate power which had substantially contributed to prolong-
ing the depression. Also, the Justice Department was en-
dowed with appropriations larger than it had ever before
received, by which they inecreased their personnel and ef-
ficiency in the presentation of cases. This fact un-
doubtedly contributed to the mumber of declsions rendered
against business organizations, The Department of Justice
was not as successful, however, in its prosecutions
against the protected groups of the adminlistration,

And what of the much discussed "rule of reasont” 1In
those cases like Socony Vacuum, Apex Hoslery and General
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Motors! 1t would seem that something new has been substi-
tuted for the doctrine first declared in the Standard 01l
case by Justice White.z It appears to be a diversion to
the strict construction of the statute as exemplified in
the earlier cases, before the common law meaning was
adopted. Now, presumably, "every combination" or "agree-
ment" between businessmen is within the meaning of the
law, unless special reasons, not governed by the former
standards, are advanced by the Court in response to pos=
slble Congressional intent or current economic conditions.
"Intent,” no longer, is the guiding factor, nor is in-
Jurious effect, if these declsions are to be taken as eri-
teria. The unestablished meaning of such words as "re-
straint" allows much elasticity in the reasoning of the
Court, to the point of varying interpretations in individ-
ual cases.

Once, long ago, the Court declared that the fullest :!/
degree of market competition was not contemplated by the
framers of the law.® Now, the other extreme seemingly is
in vogue, and the purpose of the law has been construed to

160 s. Ct. 811, (1939).
60 8. Ct., 982, (1939).
121 Fed. (24), (1941).

2921 U, S. 1, (1911).

U, 8, v. U. S. Steel Corporation, 251 U. S. 417, at
451, (1920).



183

mean "cut-throat" competition in some cases, and de-
stroying advantages to the public which may be realized
by integration, as demonstrated in the General Motors
case. On the other hand, labor has assumed the position
of an "untouchable" as far as the law is concerned, re-
gardless, evidently, of whatever restraints 1t lmposes,
reasonable or unreasonable. The Court has shown a tenden-
ey to swing the pendant from one extremity, that of glving
business the benefit of the doubt, in many instances, to
the other, that of giving labor an unrestricted field of
action, eliminating any and all doubts.

During this period the Department of Justice has be-
come notable for its increased activity. This tendency 1s
to be expected because the agency is a direct part of the
executive branch of govermment, Its activities reached
such proportions that Theodore Roosevelt's "trustbusting”
campaign becomes insignificant by comparison. Certain
disadvantages as well as advantages accrued from this in-
tensifled enforcement.

An appralisal of the Department's activities during
this period inevitably involves an appraisal of the Assis-
tant, Thurman Arnold. His appointment marked the begin-
ning of & new era in the enforcement of the anti-trust
laws. The division's work before this time might be de-

soribed as comparatively passive, in view of the "ener-
getic" nature of the agency after HMr. Arncld assumed
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office. In 1940 he reported that
whereas the Anti-Trust Division of the Depart-
ment of Justice spent $1,800,000 and collected only
$73,000 in fines between 1929 and 1936, the same
division, in the J -June period of 1940, spent
$600,000 and collected $1,300,000, uit& the prospect
of $3,000,000 more in potential fines.
A year before, in his report, the Assistant proclaimed
that complaints had inecreased "in geometric proportions.”
There had been an increase of 452 complaints over 923 com-
plaints received the previous year. A material increase
in the number of investigations, grand jury proceedings
and cages in the trial and appellate courts was also
noticeable.

Mr. Arnold was not "trust busting for trust-busting
as an end," he often reiterated. His purpose was construc-
tive. He saw in the antl-trust laws an avenue of rellef
from the depressed business conditions and lowered stand-
ards of living. He set out to use them as more than a de-
terrent to "restraints of competition,™ but as a device to
transform the market-place into the theoretical ideal which
has seldom, if ever, actually existed. It was the self-
ishness of many entreprensurs and corporate directors
which had caused the deplorable conditions in our economie
life. He saw these men as working against govermment,

rather than with it, in attempting to relieve the strain.

1N, Y. Times, July 28, 1940, 24:8,
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When prices remained high or stable he saw only one ex-
planation--monopoly control. Although he spoke of our
changed economlc organization, he did not seem to recog-
nize the natural degree of control over production which
large-scale firms acquire., He saw businessmen grasping
to add the doles glven to the needy to their profits,
through these high prices. He followed the administra-
tion trend toward placing every emphasis upon price, and
these he was sworn to lower, while the other arm of the
govermment was devising schemes to inflate. Actually, Mr.
Arnold had the spirit of a reformer, but as too often hap-
pens, he oversimplified the complex problem at hand, and
attempted a solution with one weapone-~the anti~-trust laws.
Admittedly, he did utilize them as they had never before
been utilized, namely, to effect industry-wide regulation.
No longer were they a negative instrument, but assumed
very positive controls. The Department used the law not
only as a deterrent, but as a series of strings which it
attached to 1ts puppets, the businessmen of the nation,
with the Assistant Attorney General manipulating their ac-
tions. I belleve he visualized such power over business
as & "mlddle of the road" technique, being the only al-
ternative to a complete domination by a few corporations
and inevitable government control. As pointed out before,
he had no leglslative grant to assume such authority, but
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regarded it as a necessary expedient to accomplish his
purpose.

His technique of frightening businessmen by the mere
presence of Department Investigators is not entirely laud-
aéble. When he announced his policy of clarification and
the building up of precedents to be used as guldes in the
future, it did not seem to occur to him the dilemma into
which the entrepreneur was placed. No definite set of
rules were there to guide him, enforcement was more vigor-
ous and 1% was impossible to decide what would be legal or
illegal, without placing the problem before the courts.

As Mr., Arnold said, this potential enforcement is as ef-
fective as actual 1nrostlgation.1 What other alternative
did the businessmen have, but to comply with the Depart-
ment, when the bounds of legal action were so vaguely
drawn? To avold prosecution, expensive litigation, and
the more restrictive control of a consent deecree, if 11ti-
gation were not carried through, he acquiesced without ac-
tually discovering, in meny cases, whether his actions
were within the pale of the law. Businessmen did not con-
sider such "gestapo" tactics as the most logical way of
clarifying a law and presenting industry with guldes by
which 1t may know what 1t can or cannot do.

lﬁeports of the Attorney General, (1941).



187

Mr. Arnold's attempt at consistency by defying the
administration's attitude toward labor provides some proof
that he was gincere in his objectives and willing to sac-
rifice the good-will of one sector as well as another in
carrying out his own policies.

Obviously, a stricter survelllance of industrial
groups was necessary. The law had been ineffective in
many instances, and action was imperative. The campaigns
of Thurman Arnold cannot be disregarded as inconsequential
in freeing business from many "restraints.” His practical
application of the law was 2 new and vital approach, and
one which resulted in eliminating many unfalr practices
and unnecessarily high prices to the consumer. The ad-
visability of the methods he utilized has already been
questioned.

The primery criticism would be that he attempted too
mich under the statutes which 1t was his duty to enforce,
and in doing so, overstepped his bounds. He attempted to
db what the Supreme Court had already told Congress was
not within its authority under our constitution, and such
adminigtrative law-making, therefore, cammot be condoned.

The other governmental agency charged with enforce-
ment of the anti-trust laws also has to be fitted into
the general picture.

The Federal Trade Commission has been active in the
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public interest, in eliminating those practices which are
detrimental to the consumer. Particularly in the field of
advertising has the Commission been instrumental in safe-
guarding the interest of the public. Regulation in this
sphere entalls much vigilance and research, but the re-
wards of these efforts have been domonstrated. The a-
gency has been falr and objective in its enforcement and
the buyer may now feel comparatively sure that the prod-
ucts which he purchases are not being misrepresented,
possibly to his actual detriment.

Not only the buyers but also the producers have been
benefited by the activitles of the Commission. Practices
which are unfair have been designated, and clarification
has resulted in a more orderly conduct of business and
better understanding by producers of those methods which
are 1llegal, The most commendable practice has been that
of encouraging initiative and participation on the part
of businessmen in regulating thelr activities by means
of the Falr Trade Practice conferences. A greater inter-
onf»‘ on their part has thus been aroused, and members of
the industry are often the best qualified to volce the ac-
tual problems of that induatry, as well as to make con=
structive proposals for thelr elimination, This method
has been of vast influence in the clarification and codl-
fication of the law, Rather than being an instrument to
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bludgeon the corporations this agency has been successful
in eliminating abuses and effectively regulating business
where such regulation is necessary.

Congress envisaged that the Commission should be in-
strumental in effecting legislation, when necessary, as a
result of their investigations. The agency's report in
regard to the situation in the chaln-store organizations
was a major factor in the passage of the Robinson-Patman
Act in 1936, Before this time, the Commission had also
wielded its influence on the enactment of the Webb-
Pomerene lLaw by submitting a report on the disadvanta-
geous postion of our American exporters. Although these
activities may not be purely objective, the service ren=-
dered by the Commission is helpful to Congress in dis-
closing pertinent facts.

It must be emphasized that the Commission's powers
have been greatly enhanced by recent legislation. The
Robinson-Patman Act conferred upon the agency broader con=-
trols over all types of diserimination which buyers or
sellers might practice. The Wheeler-Lea Amendment to the
Federal Trade Commission Act broke down the confining
walls which surrounded the agency before its passage. The
burden of proof for the Commlssion was made less of a task
and the interests of the consumer were given an equal po=-

sition with thoge of the buyer for a fres, competitive
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market. Such leglslation, obviously, would lead to in-
crolud prosecutions and greater protection afforded to
the publie.

Judiclial declsions have been increasingly favorable
to the Commission, leaving less and less doubt as to the
scope of these latter statutes. MNMore discretion has con-
stantly been awarded to the ageney.

When considering the wide fleld which the Commlsslion
has to police, its work has been most commendable, and
not noted by spasmodic enforecement and inconsistencles.
The recent trend toward more vigorous prosecution can best
be explained by its utilization of the new powers which
cdngrou has conferred., Administration policy was di-
rected toward strengthening this agency because 1t has
been regarded as one of the most effective, with a com-
mendable enforcement and court record.

It 1s reasonable to comment that the Roosevelt ad-
n&n:l-ffnuon has been more succesasful in proving the full
scope of the anti-trust laws than any previous administra-
tion., Both enforcement and interpretation by the Court
have been & corollary to the prevailing executive pol-
icies. Corporate control was regarded as one of the most
potential deterrents to an economlec recovery. The Fres-
ident did not place his rﬁllest confidence in businessmen,
particularly the' leaders of large-scale entorprinés. A
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marked phobia to "bigness" has been discernable in the
statements of the administrative officlals. Typifying
this attitude 1s & statement by Thurman Arnold that dure
mﬁ the depresslion years America was uneble to develop
new processes in light metals, plastics, and so forth be-
cause we were afrald of full production, afrald of its ef-
fect on invested caplital and monopoly ma.l It was beo-
lieved that corporate enterprise was responsible for a di-
rect limitation on investment opportunities and increased
employment of labor. Thelr logiocal answer to thls was the
substitution of govermmental control for corporate power.
mmcum-nmmmwumms«-
lcally, but the recent economic collapse and the prevalle-
ing type of business organization necessitated engineeors
to keep it running smoothly. The anti-truast laws were a
partial answer in fulfllling this objective.

1g, Y. Times, May 28, 1943, 36:4.
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