SOME ECONOMIC AND SOCIAL ASPECTS
OF UNION PRIVILEGE
' UNDER THE
NATIONAL LABOR RELATIONS (WAGNER) ACT
1935<L5

by
GEORGE FREDRICK JONES

A THESIS

Presented to the Department of Economics
end the Graduate School of the University of Oregon
in partial fulfillment
of the requirements for the degree of
Master of Arts

June, 1951



o

APPROVED:

For the Committee



TABLE OF CONTENTS

Page

INTROWCTIO“ . “ L] L 3 Ll . o o 3 L d - Ll el L] L] L] v o . ° £l K 1
chaptor

I. BACKGROUND OF THE WAGNER ACT . . . . +« « s« « s «» B

Prior to 1932 . PR P . Y

National Industrisl Recover Act, 5eation < § PR v

Sm‘w - L3 “ L] - . - “ - _. - L 2 o K 2 s - - L] 18

II. THE NATIONAL LABOR RELATIONS (WAGNER) ACT . . . 20

Change in Union Plcture, 1935~h5 e o
Aim Qr tho Act o ° o - £ o k] 3 o L 1] -« - L 22
Union Rights Conferred . A
Lack of Provision for Union Roaponaibilitiog %
IXZ. A PRANEWORE OF ORITICISBM . « « .« o s o s sin s.n 29
Conduet Conditioned by Cireumstances . . v i B
Need for Development of New Stendards . . . . 30

TREee Bational QOBLE i v v v v s v s e we e
IV, BAJOR AREAS OPF ORITIODIAM . « & v ¢ 4 % ¥ s w w39

Right of Assbnlation + . s & +» o v o oo o o 2 ' }9
Rostriction of Produstion . . . . . . «. . « « 58
Injuries to Third Parties . . . . . + . . . +» 066
Non-enforeceability of Contracts . R o

Y. OCHANGES UBDER THE ACT v & « 4.0 2 » o + s o5 s« 93

Legel Sanction of Coercion ﬁy Unions . 6w
Extension of Union Affalrs into Publie Domain ol

VI- mmsm& Dzwwm . IN TKE AGT - e o ° L] ® o ° 98

SRR SRR ¢ o i e n o A ke O
Failure to Deal with Expulsions and :

Di .erimn‘tlan L] - - g Ll L g L L ° o L e e o 101
Pallure to Assure Demoeratic Conduet of Unions 104
Lack of Provision for Settling Jurisdictioneal

Di .puts ‘ Ll o L - o - L] L] . o L Ld o . . Ed L3 L 3 loa



TABLE OF CONTENTS (CONTINUED)

Chapter : Page

Failure to Control Peatherbedding : 111
FPallure to Control the Closed Shop . « - .+ » 112

con%us 10' ¢ » e G L o e LA CaE ASus Wl . @ o L * e 119
BIBLIOGRAFHY ° L L] - - £ - - ® - - y . - - . £ . - » . - 121

-
-
&
.



INTRODUCTION

The period 1935-45 was a significant one in the economie
affairs of the United States. It saw the economy change from
one of deep depression and uncertaintj to one of unparalleled
productivity, with the end of the decade marked by =& confidence
of still greater prodﬁetivity to come. It was a decade of com-
plete alteration in the labor piecture--from one where the belief
thet there would never be enough work for all found wide accept-
ance to a condition where a shortage of labor became commonplace.
The decade saw labor unions grow from a membership of less than
three millions to almost fifteen millions. The rapid growth
can be largely attributed to the National Labor Relations Aet,
usually referred to as the Wagner Act.(l)

The passage of the Act in 1935 represented a turning point
in the affeirs of Americen trade unionism. From a previous
peak membership in 1920, America's unions had suffered a steady
deeline until 1933 and‘made but small gains in the two follow-
ing years. Thls decline continued despite boom and depression;
the prosperous yeers of the 1920's showed unionism unable to
succeed against company inspired organization presented as the

"Aﬁmrioan Plan", while the early years of the depression

(149 v.s. stat. L9 (1935).



indicated thaet unionism was unahle'td'profit by economie
adversity. In contrast to this statistically depressing past,
the years immediately followlng the pasﬁage of the Wagner Act
showed great strides, with the year 1937, the first in which
the legality of the Act was beyond question, showing an esti-
mated 57% gain in membership over the preceding yeur.(l) The
stetistics suggest, therefore, that the growth in unionism
had & very direct connection with changes in labor legislation.
An examination of the history of unionism in America will
show thet the labor movement operated under serious disabilities
prior to the passage of the Wagner Aet. Refleeting, with a
lag, a constituency which was probably much less interested
in meesures to gain stature within en accepted stratification
then in the proteection of conditions favorable to soeclsal
mobility, the American government retained belief in what one
could eall a frontier philosophy long after the justifying
eonditiona hed ceased to exist. The extent to which the
erisis of the early 1930's ended such a philosophy 1s open to
question, but the middle year of that decede saw a startling
change in the government's asttitude towards unions. It ecould
be charged phat, in en effort to atone for past failures to
keep legislative pace with social conditions, the government

attempted to overcome the resulting lag in one sudden measure.

(I)See Florence Peterson, American Labor Unions, (New York:
Herper snd Brothers, 1945), p. 50.




This measure saw unions advance from groups whose only previous
contaet with government hed been one of constant harassment

to & position of being promoted end privileged by law. It 1is
with these privileges that this study is concerned.

Both the economie and the soclal aspects of these privi-
leges are to be discussed, for to attempt the rigid separation
whieh discussion of either aspect slone would involve is to
deny the very close interrelationship between the economie
and thg social. In any socliety generally above the subslstence
level, economle gains must always be weighed egeinst their
soeiel eost to the individual end to the soclety. In America
this means a weighing of security ageinst opportunity, the
fruits of group pressure agalnst the saerifice of indlividual
freedom which membership in an effective group requires.
Whereas by definition no price is too great to pay for sub-
sistence, a soclety possessing an overall surplus is constantly
examining the route by which that surplus was secured or
enlarged and asking the question whether the tanglble result
ias worth the intangible costs.

The great body of attack on labor legislation in recent
years has been direected against these intangible costs. The
direction of this attack has been well founded in that if one
accepts a causal relationship between tﬁe form and degree of
lebor orgenizetion and the output of the labor foree so organ-
ized, the decade 1935-L5 proved the desirability of the former
by the outstanding growth of the latter. While this relationship



is of doubtful acceptance, the record disposes of those who
would eleaim thet overall lsbor performance disproved the virtus
of the overall lebor organization then prevailing.

The soelal and non-statisticsl economie aspects of the
decade ere more thought provoking. The union protections
established by the Wagner Act constituted an undisguised
championing by the government of one economlc eclass agalnst
its adversaries. This move to strengthen the weak and eurbd
the strong had profound effeets on the febric and balance of
American enterprise and society. The resulting relocation of
power in enterprise has been accepted not at all by a small
group and with serious misgivings by e much lerger one. Aéc-pt-
ing the former as & desirable balance ageinst those uneritical
in their edmirastion, the large doubt-ridden group 1s the one
which will determine whether this venture intc industrial
relations by government ediet 1s to prove either a guldepost
or a werning.

The misgivings arose from the menner in which the privi-
leges granted labor by the Wagner Act were used. The ground
for ?he attitude of questioning is based on the fact that the
privileges were a voluntary grant of power and Immunity by
the entire soclety to one segment of the soclety. Although
granted with the alm of sueeoring the recipients, the body
of privilege could hope to survive only if the desired aims

were sccomplished in a manner escceptable economicelly and



socially to the grantors. In attempting to assess how the
body of privilege has been utillzed, 1t 1s neecessary to
examine how responsibly the trede unions acted toward the
three groups concerned--thelr members, the omploysrs, snd the
public. Charges of irresponsibility sere not susceptible to
exact statistical proof in that intengible values (e.g. free-
dom) tend to be its vietim. In a relatively prosperous soeclety,
however, the maintenence of individual freedom has a position
of suffiecient importance compared to that of purely economie
gain as to make judgment of trade unlons veer strongly to the
soeial as opposed to the purely economic.

It is proposed first to outline the history of American
labor legislation prior to 1935. The aim of the National
Labor Relations Act and its provisions dealing with labor
privileges will then be diseussed. Followling a briefly
sketehed fremework of eriticism, the major areas of criticlsm
will be exsmined in considerable detail. In eonclusion it 13 
proposed to indicate the directions in which the Act felled

to promote the responsible unionism its authors envisioned.



CHAPTER 1

BACKGROUND OF THE WAGNER ACT

Prior to 1932

Early Legislation. The legal history of trade unionism

in America far antedated the passsge of the first positive
legislation on the aubjact. Ia_lBh? the Massachusetts Supreme
Court in Commonwealth v gunt (1) set forth the dietum that "a
‘union 1s lawful or unlewful as the means by which it attempts

to reach its objectives are lawful or unlawful."(z)

Regogni-
tion of the legelity of the end was thus taclitly acecepted,
with the area of inquiry shifted to legality of the means.
The yeers following this decialon'boré out this.view, with
one writer observing that "until the 1880's practically ell
legel ections growlng out of labor disputes were criminal
prosecutions for eonnpiracy."(3)

There grsdually erose an outery to have the rights of

lebor steted more affirmetively, with most of the egltation

directed toward having labor put on a legal equality with

(1)h5 Mass. 111 (18L42).

(Q)Kurt Braun, The Right to Orgenize and Its Limits, (Washing-
ton: The Brookings Institution, 0}, . 32,

(3)gawin E. Witte, The Government in Lsbor Disputes, (New York:
MeGrew-Hill Company, 1932), Ps LO. ;
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cepitel. The National Labor Union, on its formation in 1866,
ineluded in its platform the statement, "Voluntary assocciatlons
of working men and women are entitled . . . to the same
chartered rights end privileges granted to assoclated capil-
tal." (1) gnig ery bore fruilt in an incorporation bill which
became law on June 29, 1886, a bill giving nationsal trade
unions incorporated under the set "the right to sue and be
sued, to implead and be 1mplaadod."(2) While the zet wes to
prove completely ineffeetual in operation, the hopes held for
the’measure by those who tﬂatiried before the Congressional
Committee read remarkebly like a ﬁdntogparary,plsa for pro-
union logislxtion: "The various iitneoaos + « » 8Xpreased

ﬁhc bellef that s&s legsl entitiés trade unions would be in a
better position to enforee contracts, discipline members, con-
trol strikes, end institute arbltration procaodings.“(B)

While the law éid not meet with the unquelified epprovel of
labor, it was heiled by lebor as recognizing "the prinelple
of the lawful charsecter of trades unions, & prineciple we have
been contending for yeara.”(h) The hepes of the bill's sup-

porters were so dempened by the subsequent declsion of the

(1)"Hiatorioa1 Review of Trade Union Incorporation”, Monthly
Labor Review, (January, 1935}, p. 39.

(2)1p14. p. b1,
(3}1p14. p. Lo.

(W) rp14. p. L1.
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British House of Lords in the Taff-Vale case that in his 1901
presidential report to the Americen Pederation of Labor Semuel
Gompers steted that in the interval since the passage of the
incorporation bill "we have repeatedly warned our fellow-
unionists to refrailn from seeking the so-called proteection

of that 1av.“(1)

Perversely enough, the very factors which led labor to
shun the protection 1t had.onoa s0ught~1ed to a demand by
business thst labor be fﬁreed to incorporste. ‘It was c¢laimed
thet business men incurred millions in responsibility in
obedience to the law, while labor, much more closely knit,
wos immune. No national union took adventage of the lew of
1886, and in 1932 repealing legisiation pessed both Houses
of Congress with no dlscussion whatever. (2) while this
measure was of no effect, it 1s of interest in that 1t was
the first emergence of the incorporatlon proposal which was
leter to be regarded by labor as a "way to meet the injunction
monaoe"(B) and, much later, to be sponsored by anti-union
forees as a meens of 1mposing on labor the concept of unien
responsibility those forces held. |

The early decades of the present century found lebor

(I)Ibid. (e

(2)u7 U.S. Stat. T4l (1932).

(B)Monthly Labor Review, Op. elt. p. L3.



fighting esgeinst legal disabilitieg whieh arose under the
common law rather then ones which had their genesis in specifie
labor legislation. ¥For & period it was feared by labor that
the Sherman Anti-trust Aet would be used as sn enti-union
megsure. There was conflieting evidence as to the intent of
the sponsor end the majority in the retifying Congress, with
subsequent court declsions doing little to clarify the issue.
The Clayton Act of 191l was en attempt to dispel the ecloudi-
ness caused by this uncerteinty of intent end aspplicstion of
the act in relation to union activities. At the worst, the
act wes dismissed as either "a gold brick or en example of
neor draftamunship'fl) the most fevorable interpretation put
on it regarded 1t ss "declaratory of exlsting lew and as not
substantially changling the legal steatus of concerted labor
setivities."(2) 1ntended by its legisletive sponsors teo
gimply preclude "suits for the dissolution of lsbor unions
under the anti-trust laws and actloneg directed egeinest thelr
normel end lewful setivities",(3) thne Clayton Let expleoded
eny hope on the part of the opponernts of unionism thet unions
¢ould be broken up per se by the use of anti-trust legisla-

tion. PRather, 1t threw the question back to the peoint

usste, op. eis. p. 270.

(2)ppaun, op. eit. p. 36.
(3witte, op. eit. p. 67.
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originally stated in Commonwealth v Hunt, as shown by one
writer's summary of the effects of the Clayton Act:

When a labor combinstion seeks by lawful means to

inerease wages, reduce hours of labor, or otherwise

improve eonditions of work, incidental restraint of
trade does not render these activities unlawful. When
the ecourt finds, however, that the combinatlion aims
primarily at restreint of trade, then all activities

to thls end are unlawful, whether or not they are (1)

underteken by or on behalf of & labor organization.

The Clayton Aet weskened labor's position in that it enabled
any private person who c¢laimed injury through unlawful restraint
of interstate commerce to secure an injunction egainst the
injuring party, whereas formerly such injunetive relief could

be requested only by the federal government.

Injunetions. Lebor's prinecipel struggle during this
period was against injunctions and yellow-dog econtracts. The
attitude of labor towerds the use of injunctions is well sum-
 marized in the then current epigram, "In the case of an
injunction in lasbor disputes, contempt of court is respect
for law."(2) There was & very definite feeling on the part
of lebor that "employers have found our courts ever reedy and
willing to throw the forces of the state on the side of cepital

and against that of 1abor," (3)

(1)1bid. p. 69.

(2)Trade Union Epigrems, an offieciel publicetion of the Americen
Federation ol Laebor, cited Ibid. p. 123.

(3)Report of the Executive Committee of the Americen Federation
of Labor to the convention of the Federstion, 1922, cited
ibid. ». T«
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Bitter as wes the fesling of labor egainst the use of
injunctions, ﬁhe feult perheps een be laid more squarely on
two aspects of their use--what they intended to do end the
means available for doing 1t. While the purpose of an injune-
tion--to preserve the ststus quo until such time as the matter
cen be judicielly examined--is completely defensible in a
situation where justice must be something less then immediate,
the weaskness of its use in labor disputes lies in the fset
that "labor disputes are dynsmiec occurrences, end there is no
possibility of merely preserving the status quo."(l) While
lebor elaimed thet injunetions operated exclusively to the
benefit of caplitel end came to regard the judielel process es
a measns of persecution rather than protection or even prose-
eution, & more cerefully weighed view eseribes the unsetis-
fectory situetion to the sttempt to treat labor disputes as
eny other lawsult:

It is not eorruption, nor usually even prejudice, which

acecounts for so many injunctions agesinst labor, but the

present eondition of the substantive lew and the unfair-

Q:ggpogazgg.?gyal equity procedure when followed 1n

The argument for the use of injunctilons was that they
geve to peace officers aznd the police courts backbone to

enforee the eriminel lsw; sinee the use of the injunetion

- technique made non-complience a matter for contempt proceedingb

(D 1p d. p. 89.
(2)1pid. p. 130-131.
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or, alternatively, criminal aatién, they had, through threat
of the former, a curbing effect on the actions of those labor
leaders to whcm'prcseeutinna on petty eriminal charges were
almost badges of honorable service to the cause. The srguments
sgeinst the employment of injunetions as used In the early
yvears of this century lay in thelr frequent vegueness, their
denigl of & fair trial to those accused, by implication, of
plotting wrongdoing, and their denlel of any effective means
of eppesl. The evallable statistics beer out labor's eonten-
tion thet the injunction was largely an instrument of capital:
during one period, quoted by Witte, L3 injunetions were secured
by lebor compered with 1,845 secured by employers.(l) The
record also indicates that few of them were used as anything
but atalling devices in a situstion where time is of the
essence:
0f eighty-eight reported federal cases between 1901 and
1928 in whieh temporary injunctions were allowed, only
thirty-two went to a finel hesring, end of the total of
thirty-five temporary injunections issued in New York
City in the five years 1923«1927 not single one was
followed by & permanent 1njunotion.(2?

Yellow-dog Contracts. The yellow-dog contract reached

its greetest use in the years 1921-1922. Such a eanfract, by
which en employee, in consideration of securing employment,

egreed to forego any right to join a union while the employment

(1) 1p14, p. 23L.
(2)1p14. p. 93.
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prevalled, would seem, on the surface, to be a legitimate
scereening device for employers. Within the then prevalling
concept of workers' rights it was claimed to represent e
voluntary yielding of an individuel freedom for consideration,
i.8. employment, and thus have the essentlels of & valid eon-
tract. It waes in its effect on third perties, trade unions
end their orgenizers, that it worked the greatest hardship.
In 1917, iha Supreme Court, in the Hitechman case,(l) held
yellow-dog contrecte to be legel, but the use of them wes for-
bidden by & directive of the World Wer I Labor Boerd. When
the cegsatlion of hostilities removed the euthority of that
body, the full impeet of the deeigion became apperent. By
this decislon the court not only decided that such contracts
were legel, but denied to third pasrties the right to exerclise
persuasion on employees to violaete the contreets into which
they hed entered., This made 1t 1llegel for a union or its
repregsentatives even to ettempt the organ@zatien of employees
who hed slgned such contraets. s

Lewsults. It 1s an intéresting sidelight of the lsbor
pleture of the period thet despite the fallure of unionsg to
incorporate snd thus be subjJeet to the same legel lisbilities
&s corporations,; severel hundred lawsults were instituted

egeinst them. Only twe, the Denbury Hetters! case(2) and the

(1)uitehman Cosl end Coke Co. v Mitehell, 2L% U.s. 229, 38
Sup. Ct. 65 {(1917).

(2)10ewe v Lawlor, 208 U.S. 274, 28 sup. Ct. 301 (1908).
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Coronado Coal and Coke Caso,(l) resulted in any subsgtantial
demages, and then under conditions of such protracted litiga-
tion as to give little setisfactlon to the successful employer
plaintiff. The histery of the period thus serves to indicate
that while unincorporated stetus was no bar to lawsults, the
existing legal procedures made lawsuits of little effective
value in punishing e unlon for an 1llegel course of conduect.
The reasons aseribed by one writer for this fellure ere still
not without relevance when incorporation is suggested as a
means of affording rellef to those who would elaim injury by
the actions of & union: 4

1. proecedural difficulties in suing labor unions,

2, insbllity under the established principles of ageney
law to conneet unions or thelr members with alleged
unlawful acts.(2

In reviewing the lebor legislation of the first three

decades of this century, the only lendmerk to break the bleak
terrain is the Railiay Lebor Aet of 1926. Before it is taken
es a guiding star it must be polnted out that the nature of
the business covered therein very much weskens the favorable
analogy which might be drawn from the success of the act.

The railroad industry 1s so rigidly controlled as to quantity
and quality of serviece that the employer group by no means

has the ssme freedom to fight unionization as do other employer

(l)United Mine Workers v Coronado Coal and Coke Co., 259 U.S.
34k, 42 sup. €t. 570 (1922).

(2)witte, op. eit. p. 1L2.
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groups. Since the employer group is compelled in the publie
interest to give up certain prerogatives which other private
businesses enjoy, the point at which balance between employer
end employee ean become ressonably steble is quite different.
Prior to 1932, therefore, it may be sald that the position
of labor in the United States was one of almost no legally
guasranteed privileges and, in effeect, serious disebility.
Since labor was given no substantiel legal rights by_the pub-~
lic through its elected lawmakers, there was little ground to
expeet eny collective responsibility on the part of labor.
Tho'positioh of lebor in its own mind, end perhsps in fact,
was one of such disability as to make telk of labor's responsi-
bilities quite removed from the sphere of relevance. Any geins
which labor had made eould truthfully be claimed to have been
entirely the fruits of its own efforts and to have been made
not only without the support of affirmetive lew but despite
the judiecial process on the significent levels. The first
helf of the 1930's was to see the plcture change radlcally--
to see not only the removael of disabilities but the conferral
of statutory rights. The decade then following was to see
the gquestion of the eollective responsibility of labor removed
from the arens of Labor Day speeches into the very center of

the stage of labor relations.
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Norris-LaGuardia Act, 1932

The first bresk in the labor pleture came with the passage
of the Norris-LaGuardia Anti-injunction Act{l) 1n 1932, The
act had both a correetive and ;n affirmative gignificance. On
the corrective side, it reduced the use of injunctions to a
more defensible ground by requiring the hearing of both parties
before the court would act, and it outlawed the enforcement
in tho'Faderal Courts of yellow-dog déontracts. While this
trimming of the scope of injunctions was not to signal the
end of their use, 1t served to remove much of the grounds for
labor's elaim that they were unjustifliably broed and issued
without adequate presentations by both sides. The outlawing
of yellow-dog eontracts opened up for union organization
large segments of American industry previously closed off by
the Hitehman decision. '

The affirmaetive significence of the Norris-LaGuardia Act
lay in section 2 which stated that "as a matter of basie pol-
iey employees should have full freedom of assoelation; the
right of self-orgenizstion; and the right to chooéa their own
representatives without interference by employers; and finelly,

that the prineiple of collective bargsaining is reoognized.”(Z)

(1)92 cong., 1st Sess., Public Law No. 65 (March 23, 1932).

(2)garola W, Metz and Meyer Jacobstein, A National Labor Policey,
(#ashington: The Brookings Instltution, 19477, p. 10,
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The act was to have no great immediate positive effect, In

thet no machinery to effect or proteet these rights was set

upj such was left to the normal eourt procedures which, because
of necessary deleys and expense, were not, in faet, equally
available to lebor end employers. It was, however, to serve

as the foundation stone for subsequent legislation in whieh,
efter one short-lived fellure, employer recognition qf trade

unions was to be made not only permissible but mendatory.

National Industrial Recovery Act, Section Te

Between the stated but unenforcesble rights eonferred by
the Norris-LaGuardia Aet and the very real rights leglslated
and protected by the Wagner Act was to intervene the Natlonal
Industrial Recovery Act. Although concerned primarily with
resuscitating the entire economy, the NIRA in its section Ta
geve position both in theory end in praetice to trade unions:

Every code of falr competition . . . shall contaln the
following econditions: (1) That employees shsll heave the
right to organize and bargein colleectlively through rep-
resentatives of their own echooging, and shell be free

from the interference, restraint, or coercion of employers
of labor, or thelr agents, in the designetion of such
representatives or in self-orgenizaetion or in other
concerted activities for the purpose of collective bargain-
ing or other mutual aid or protection; (2) That no employee
and no one seeking employment shall be required as a
condition of employment to join any company union or te
refrain from joining, orgenizing, or asaist%ng a labor
orgenization of his own choosing . . . ."(1

(148 stat. 198 (1933).
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While this section may seem to have done little that was not
implied by the Worris-LaGuardis Act, it mede more specific the
rights of labor and represented the initiel statement of the
existence of areas in the field of labor relations in which
certain actions on the part of employers was prohiblited. The
brief period before the sct was declared uneonstitutional(l)
prevented any demonstration of how well such guarantees would
work without speeially constructed and powerful enforcement
agencies. However, the adverse court decision did not end

the matter, for the significant sections of the act were carried
over in slmost identiecel phraseology to the next major labor

legisletion, the National Lebor Relations Act.

Summary

The years before 1935 may be summarized into three

periods--an early one when labor sought legsl recognition

end felt that sueh recognition would give it the desired
perity with employers, a middle period when it was strenuously
fighting what 1t considered to be injustices being suffered
under the substantive law, and a very brief finel period when
1t saw the disebilitles removed and a stert made on & positive
labor poliey. The net result wes thet in 1935 labor had no
positive legal rights although the political aend economls

(1)Sohechter Corp. v United States, 295 U.S. L95 (1935).
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¢lim~te was ripe for the granting of them. A federal court
some years later outlined lebor's position in 1935 thus:

The right of employees to form lebor orgenizations and

to bargein colleectively through representatives of thelr
own choosing with employers has long been recogniszed.

The right is protected by the Constitution ageinst
governmental infringement, sas are the fundamental rights
of other individusls. But prior to the Nationsl Lebor
Relations Aet no federal law prevented employers from
discharging employees for exercising these rights or

from refusing to recognize or bargain with labor organiza-
tions. The National Labor Relations Aet ereated rights
sgainst employers which did not exist before.(l)

It was the securing of legslly enforceesble rights that turned
the labor pleture in 1935, and in the turning conferred,
somewhat indireectly, on lebor organizetions a body of privi-
lege with enormous attendant responsibilities~-to their members,
to thelr employers, to the public. The menner in which these
privileges were usgsed it is the purpose of this study to exam-

ine.

(1)NLRB v Edward G. Budd Menufscturing Co., 169 Fed. (2d)
571 at p. 577 (1948), ecited by Braun, op. cit. p. 49 (footnote).



CHAPTER II

THE NATIONAL LABOR RELATIONS (WAGNER) ACT

Change in Union Pleture, 1935-45

In dealing with the effects on the American labor scene
of the National Labor Relations Aet too much stress cannot
be laid on the contrast between the labor conditions under
which it was conceived and those under which 1t was to oper-
ate. For any leglslation to prevall virtually unasmended for
over ten years would result in economic change putting 1t,
in its later years, at vari#nea with society's needs assuming
only normsl changes in thet soeiety. To have a statute remain
fixed over & period marked by & full swing from deepest
depression to unprecedented boom mede very serious obsolescence
almost inevitable. The Wagner Act was to be operative over
such a‘period. In the economy generally, there was the shift
from labor surplus to labor aﬁcrtage; within the union move-
ment there was the unantiecipated rise of strong dual unionism.
The latter sspect 1s pointed up by one writer thus:

The faet that the polieies concerning representation and

union security agreements, es formulated in the orlginal

National Labor Relastions Act, led to labor trouble of an

extent not anticlpated by the leglslators has been due

in part to a relatively recent change in the general

structure of American unionism. . . . The whole statutory
scheme was based on the trend toward singulerism,;
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prevailing at the time when the labor relations blll was
discussed in Congress.

Industrial unionism's prineipal proponent, Mr. Lewis, stressed
thig point at a very early date when industrial unionism had
not reached full flower:
The eraft unions as & whole, on the basis of their reports
to the Americen Federation of Labor, showed a growth in
membership of only 13 pereent in the year 1935 as compared
with the year 1933. In sharp contrast, the only four
industrial unions of the American Federation of Leabor
increased their membership 132 percent, or practicelly
ten times as much, duri:f the same period. . . . What
might be called the "gemi-industriel unions” in the
American Federation of Lebor . . . reported a combined
membership 126 pereent grester in 1935 then in 1933.(2)
The list of industries in which almost complete unionization
was achieved by.19L5--"coel, steel, sutomobile, rubber, meat-
packing, construction, ell forms of transportation, men's and
women's apparel, sluminum, egricultural implements, maritime
end longshoring, newspaper printing, publlisghing, end alr-
ernrt”(3)~-1ndieuton the extent to which induztrisl unionism
hed challenged eraft unionism., Prior to the emergence of the
CI0, almost all union aectivity was limited to those workers
who had a definite skill. The rise of the CI0 end industrial
unionism brought forth three aspects which eould not have been

anticipated in the singularistic days of 1935--jurisdictional

(praun, op. eit. p. 2l1-42.

(2) yohn T, Lewis, "Adepting Union Methods To Current Changes--
Industriel Unionism", Annals of the Americean Academy, vol. 18l
(Marech, 1936), p. 180, :

(3)Har01d W. Metz and Meyer Jacobsteln, op. eit. pp. 32-33.
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disputes on a massive scale and on a level where labor itself
could not reasonably be asked to resolve them, the 1ndustry~
wide agreement with its power to cripple a lerge segment of

the economy, and the introduction of compulsion as & faetor in
union membership. Coupled with this growth wes what one writer
refers to as "geometriec accretions of economiec and political

powor."(l)

Aim of the Act

To stete the aim of the Netional Labor Relations Act 1t
is best to begin with the stetements of its sponsor, Senator
Wagner. His sterting point he describes thus:

In this modern aspect of a time-worn problem the lsolated

worker is a plaything of feste. Caught in the labyrinth

of modern industrielism and dwarfed by the size of cor-
porate enterprise, he can attain freedom and dignity only
by cooperation with others of his group.(2
That the measure was proposed with a calculated acceptance of
& certain amount of industrisl strife ss the lnescapable price
was indicated by his statement that "a tranquil relationship
between employer and employee, while eminently desirable, ls
not & sole deslderatum.”(3) senator Wagner intended that the

Act operate within certain limits, that it involve "no

(I)Carroll R. Daugherty, "Union Policies And Leadership In
Post-War America", Americsn Economic Review, vol. 3L, no. 1,
supp., part 2, (Merch, 1OLL), p. 100.

(2)ccng. Rec., May 15, 1935, p. 7565.

(B)Senator Wagner, "Company Unions; & vast Industriasl Issue",
New York Times, (March 11, 1934).
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encroachment by the government upon the operations of our
economic aystomﬂ(l) but merely establish "a single basie
industriel liberty--the right of workers to organize end bar-
galn collectively."(z) The details of the Act he deseribed
as being "for the purpose either of defining practieces which
interfere with'that fundsmental right, or for the purpose of
esteblishing a well tested procedure for.prpvanting and
redressing interference with that right.”(B) ‘This last point
is of major import in that it wes the first effective recog-
nition of the faet that the peculiar nature of labor relations
mekes the usual common law procedures of slight protective
value to & workman deprived of his righta.(h)

All subsequent diseussions of the Wagner Act stress the
point thet the measure set up only the framework within which
lebor and maenegement were to jockey, i.e. outlined the ellow-
eble area of conflict. This attempt on the part of the gov-
ernment "to disembarrasss itself from the complex task of

choosing between the rights and wrongs of all partles to a

(L) senator Wegner, introduction to The Wagner Act: After Ten
Years, Louls G. Silverbery, ed., (Washington: The Bureau of
National Affairs, 19L5); p. 3.

(2)1p14. p. 3.

(3)1p14. p. 3.

{u)wOrkmon's compensation laws are here excluded in that they
deelt with bodily injuries resther then injuries to a worker's
rights.
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diaputo“(l) 1imited the working of the Act to "removing unfair
lgbor prectices by employers end to determining disputes as
to who is authorized to represent employees for collective
bargaining'purposea."(z) The rigid limits of the Act were
succinetly stated by the Senate Committee on Education and
Lebor in reporting the measure to the Senate:
The committee wishes to dispel any possible felse lmpres-
. sion thet this bill is designed to compel the making of
agreements or to permit governmental supervigion of their
terms. It must be stressed that the duty to bargaln :
collectively does not earry with it the duty to reach an
agreement, because the essence of collectlve bargaining

is that either party shall be free to decide whether
proposels mede to it are satisfactory.(3)

Union Rights Conferred

The purpose of the Act therefore resolved into an effort
to set the stage within whiech collective bargaining could be
carried on by the interested parties without governmental
interference. To set such a stage there must be some precon-
ception of the factors which require adjustment. In the case
of the Wagner Act the preconcepﬁion hinged on "the premise

that there was an imbelence in our economy between the

(1)Barold J. Laski, Trade Unions in the New Soclety, (New
York: The Viking Press, 19097, p. 17.

(Z)William M. Leiserson, "To Strengthen the Act", in The

Wegner Act: After Ten Years, Louls G. Silverberg, ed.,, (Wash-
Ington: The Bureau of Netional Affeirs, 1945), p. 115.

(B)Hational Labor Relations Board, S. Rept. 573, 7L Cong.
1 sess., p. 12.
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respective power of industry and of labor . . . /which/. . .
was preventing us as & Nation from enjoying equitebly or
gtably the maximum produective capacity of our resources end
our ski1ls."(1) 1nig pestriction of the Act so as to provide
"no machinery or devices for the settlement of a labor dis-
pute . . . no mediation or arbitral runetionaf.(z) confined
the intent of the Act to the elimination of employers' unfalr
labor practices in order to establish what the law refers to
as "actual liberty of contract." Thus the heart of the Act
lay in its definition of unfair labor practices on the part
of employers.

The Aet defined them as followst

1. To interfere with, restrain, or coerce employees in
the exercise of thelr rights to self-determination, to
bargain through representetives of their own choosing,
and to engaege in concerted activities.

2. To dominate or interfere with the formation or admin-
istration of eny labor orgenization, or contribute finan-
clal or other support to 1it.

3. To enter into a e¢losed-shop agreement with an employee
orgenization in which only e minority of the employees
are represented.

li. To dischaerge or diseriminate sgeinst en employee who
files charges or gives testimony with respeet to a com-
plaint against the employer.

5. To refuse to bargein with the representatives of his
employees.

By this list of prohibited prectices the Act affirmatively

(1)peon H. Keyserling, "Why the Wagner Act?", in The Wagner
Act: After Ten Years, Louls G. Sllverberg, ed., {(Weshington:
The Bureau of Netlonal Affairs, 1945), p. 26.

(2)Metz end Jacobstein, op. eit. p. 16.
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supported those activities essential to make effective labor's

pre-existing rights.

Leck of Provision for Union Responsibilities

The Act did not in eny place outline any responsibilities
on the part of labor nor outline any practices prohiblted to
lebor. Rather, it plesced responsibilities by implication on
the shoulders of lebor in that 1ts aim to overcome & one-
sidedness in the previous power balance would remain defens-
ible only so leng as the pitiebly wesk dld not become the
arrogantly strong--the oppressed the oppressor. The much
eriticized one-sidedness of the Act wes stoutly defended by
Senator Wagner in an sddress at Yele University on April 16,
1937:

’ If an uninitisted person were to examine the Act in a
vacuum or on the planet Mars, he would be overwhelmed
by the ostensible justice of this criticism. No one
would assail a traffic lew because it regulates the

speed at which automobi 07 run and not the speed at
which people walk.. . .{1

A catechism of the Act's failures to impose obligations on
its beneficlaries makes a very impressive list:

The Wegner Aect . . . imposes no restrictions or obliga-
tions on labor. There is no such thing e&s an unfalr
practice by labor within the mesning of the get. The

law imposes no restrictions on the right of labor to
strike, picket, or boyeott. It imposes no responsibility
on unions with respect to violations of contracts which
had been entered into &s a result of the intervention

(1)61ted by Leon H. Keyserling, op. cit. p. 23.
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of the NLRB. Nor does the Act directly cr indireectly

regulate the internsl organization of unions. Finally,

although this act 1s to encourage end promote eolleective

?;;g:igigg gggog?%%§atien to bargein colleetively is not
One writer from the vantege point of ten year's operation
categorizes the shortcomings of the Aet's sponsors as having
fgiven little ér no heed to the pauelty of union end industriel
leadership . . . discounted, epparently, the stupendous task
of ereating trede-union c¢onseciousness end responsibility emong
the millions of union reeruits . . , migsed asight of a split
in the lsbor movement and its devestating results . . . over-
estimated industry's capacity to sdapt itself to a new type of
employer-émployee relationship . . . discounted the oppor-
tunities for abuse by power-drunk union leaders.”(2)

The Wegner Act therefore was attempting te bring labor
end cepital nearer to equality in power. It tried to do this
by outlawing the acts on the part of menagement which had most
seriousgly impeded lebor's efforts to organize in the past. It
evaded any sssumption by government of the actual settlement
of disputes. In 1ts outlawing of certain acts on the part of

management 1t dld in effeet give to labor certein privileges
and inmunities which could be used with responsibllity or with

() yetz end Jacobstein, op. eit. p. 16.

(2)0. F. Mugridge, "Better Menagement and Better Union Leader-
ship", Annals of the American Acsdemy, vol. 28, (November,

19,-'-6)’ pi ’En
»
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laek of responsibility. This responsibility of labor wes not
so much a legal &s a social one. The significent conseguences
of a fellure to meet 1t lay not so mach in court actions as

in the nurturing in socliety of an attitude towards labor suf-
ficiently reactionary to undermine the admittedly desirable
gim of the Act--to promote industriesl pesce by more nearly

equalizing the bargalning power of management and labor.



CHAPTER III
A FRAMEWORK OF CRITICISM
Conduet Conditioned by Clreumstances

In seeking a eriterion of union conduct it is necessary
to form some concept of the ideal. This ideal must attempt
to belance the economiec, the soclal, and the ethical so as to
gsecure the best whole. The weight each aspect will carry
depends on the state of soclety then prevailing., The conduect
of Americen unionism has reflected the prevalling conditions.
A simple eéodo for a union movement is thet of getting for its
members the maximum immediate meterial return. Exemplified
by Samuel Gompers' desérlption of unionism’'s aim, "All you can
get, here end now", this statement of poliey, admirable in its
simplicity, did not survive the demise of the pure business
unionism its author pursued. Business unionism was a logical
course of conduet for an unprivileged and sometimes persecuted
union movement, when survival was the immediaste problem and
some degree of finenclal affluence the zenith of its hopes.
Under such conditions the union lesader could point to the
hindrance rether than the help of society in his efforts and
conclude that to society he owed nothing. As the leader of

a week and struggling movement, the union leader's primary
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function was, in the words of Peter Drucker, "to be opposition

pure end simple", "the spirit that always negntoa.“(l)

Need for Development of New Standards

The rise of an active, positive end sympathetie poliey
toward unions turned the problem from that of whether they
should exist to that of what part they should be expected to
play in the soclety and the economy. Since society abetted
the unions in their growth, it was not unreasonablo.ror tho
society to expect the sponsored unions to develop in direc-
tions condueive to 1ts well-being. While it might be argued
that no sponsored group would work counter to the interests
of 1ts sponsor, it must be remembered that those engaged in
union setivity cennot be tagged as unlonists solely and there-
fore impelled by a single allegiance. A union member 18 pos-
sessed not only of the interests of & union member, but also
of the interests of a eitizen of a contemporary society, and,
more remotely but not, thereby, any less deeply, of a hope
for a future. The psychalogiaal foundations of this hope are
laid far back in the Individual's past: while he may be
unable to define this hope very precisely, he 1s likely to
recognize trends which diminish the 1likelihood of its realliza-

tion. He is, to paraphrese Drucker, favoring by high wages

(I)Pater F. Drucker, The New Soclety, (New York: Harper and
Brothers, 1949), p. 110
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and resistance to productivity the worker's today over the
enterpéise'a tomorrow.(l) To a society which rejects even
comfortable stratification 1n favor of the possibility of
upward mobility oconomicaliy, every gain for today is perhaps
unconsciously assessed for its effects on tomorrow and thereby
made somewhat less sweet.

The directions of conduet which will most expeditiously
further the various interests of eech individuel are by no
means the same or always compatible. While the union member
cennot always separate his conduct eccording to 1ts effects
on these varlous motives, he cannot be unawsre of the conflicts
they involve. His conviction of the necesslty of united actlon
is tempered by a subconsecious fear of suppressing a minority
of which he may, some time on some issue, find himselfl a member.
His desire to géin the greatest economic return by bloeck
action is accompanied by doubt as to whether mess aection does
not blur his own speclal and superior capabilitioa;

Aside from the creatlon of a privilege-responsibility
balance, the labor legislation’of recent decades has brought
into the piecture an aspect which is peculiarly American.

This is the introduetion into union life of large numbers of
lukewarm sdherents., Where unionism is not state supported,
it may be assumed safely that &ll unionlsts are at least

reasonably convineced of the virtues of the union ecreed.

(V1p14a. p. 98.
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However, when large nuabqr§ of workers are legislativoly
encouraged into essuming union membership without any internal
convietion of either 1ts absolute necessity or unquestionable
virtue, there is ept to be a lack of the philosophieal cohe~
sion whiech hes held together labor movements in countries
where they were built up and maintained only after long and
bitter struggle. This laek of a strong philosophieal core

in the Ameriecan labor movement has made it more sensitive to
its relationships with socliety as a whole, albeit no more
responsible thereby.

The general ebstention from predictable politiecal esctivity,
either by the formation of 1ts own labor party or by extended
fidelity to either of the traditional parties, has made the
American trade union movement more interested in working within
the fremework of the exlsting soeial order then in reforming
it fundamentally. This tendeney to regard unionism and poli-
tlcs ag oll and water has foreed the movement to attempt a
philosophical rationale infinitely more .complex than that
facing movements in countries where unionism tekes a deelared
politieai and social stend., Whereas a labor movement with
revolutionary or reformist alms need not concern itself with
the effeets of 1ts present actions on the present order but
only on how they affeect the present of its members while work-
ing for e more desirable future, the American labor movement,

in its eschewsl of all politicel end reformist ends, has set
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for itself a much more difficult task. Almost all its esctions
must be judged in the light of how they affect the status quo
with the development of that status quo left to the politicians
and reformers working on union members as individual ecitizens.
This obsession with present ratios rather than future abso-
lutes, coupled with a good deal of looking backward by the
more conservative wing, indicates the vaguely defined frame-

work egeinst which its actions must be weighed and eriticized.

Three National Goals

A list of netional geoals and coneceptions against which
it 1s proper to judge the performance and responsibility of
unions must teke cognizance of three aspects of labor's
relationships to the soeciety and the economy--relationships
between the unions and the other productive factors in the
economy, reletionships econnected with the direction and rate
of economic growth, end relationships within the union. The
first nemed is largely a question of how adequately the
existing union organization permits reward to equal effort
expended. The second concerns the produection of an ever-
expending national income (which assumes thet no bars are put
in the way of reduced effort in production and no hindrances
placed in the path of the fullest development of individual
cepacities). The third, relationships within the union, are

concerned largely with reconciling individual freedoms with
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the majority rule which effective group action requirea.(l)

Reward Based on Effort. The desirability of assuring

reward based on effort expended in production, and its exten-
sion of permitting the full development of individual eespaecities,
is importent both within the union and in the society. While
the former could be categorized es an inter-union or inter-
group (1.e. workers, enterprisers, consumers) aspect, its real
significence lies in the fact that much of the dissatisfaction
with unions, both from within and without, arises from their
rating of the job, rather than of the performance of it, in
setting compensation, Although this method seems, to the econ-
Tirmed unionist, the only aslternative to the despised plece-
wofk basis, it recelves considerable eriticism within the
unions by those members who consider that, by their guperior
ability or spplication, they are carrying their less ablse or
less embltious brothers, While this matter should be con-
sidered a prime concern of union diseipline, investigation
suggests that dlseliplinary sction has been much more concerned
with union-member disputes than with those between members.

In contemporary Americen unionism efforts to make reward com-
mensurate with effort are very largely restricted to attempting
to get group rewards on & par with greﬁﬁ.éfforta.

Even here 1t 1s diffieult to see how anything resembling

(1)Matz and Jacobstein, op. elt. p. 50-53 discuss these goels
in slightly different arrangement.
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final justice can accrue when one is faced with comparing the
relative effort expended, for instence, by unionized halr-
dressers and unionized bricklayers. It might be argued that
differentiels are the result of the interplay of the forces

of classical economics and reflect reletive marginsl productiv-
ity. Such a thesls loses velidity when epplied to a situetion
where the major union development has occurred in a period
when the strike, which would be the equeting force under
classical theory, has been less a contest between various groups
of workers then & test of the endursnce of one group of labor
compared to one group of cepital. This blocking off of great
segments of labor end capital suggests thet the hope of having
relative reward equal to relestive effort as between various '
groups of workers lg very remote, berring s grest recession

in the level of economie activity, with the restoration thereby
of the hordes of workers at the factory gates.

To secure such perity within the unions does not seem
very promising unless union diselpline should teke a deeclded
shift in emphasis-~a shift froﬁ the one level of pay which
most contracts demand to some form of individﬁal incentive
pay. The prospects for such seem very slight. Labor's tradi-
tionel feer of the speed-up mekes straight plece work rates
likely to diminish in importence. While incentive pay schemes
give unions a motive for hurrying the laeggard, even here the

group reward for group effort basls prevells. Whether unions
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will ever see and seek advantege in pltting one worker against
enother over pltting workers against employers is questionable.
The eonecern of unions with the asverage--and poseibly it is a
necessary concern--diminishes the probability of a worker
gecuring his exaet just deserts within a unionized employment
ares.

A Lerger end More Widely Distributed National Income. The

eim of an ever-expending nationsl income end a progressively
wider distribution of 1t are primarily concerns of the rela-
tionship of lahor to the other segments of the esecnomle body.
Taking national ineome in the sense of productivity rather
then in purely financial terms, it can be seen that union
polieles in the matter of preference for leisure either in
the form of shorter hours or reduced expenditure of energy
during normal working paﬁrs een heve a decisive effect. If
one takes an "energy fund" view of the potentialities of the
economy this can, under econditions of full employment, conly
result in something less than the optimum real income level.
Whether a progressively wider distribution of ineome is
attainable through the funetioning of unions depends on two
feetors--the trend of union expsnsion (i.e. whether they bolster
the poor or enhance the already comfortable), and the relative
resistance of the employer group and the consumer group in
preventing lebor's gains being at the expense of profits or

prices respectively. Should uniong expand through
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concentration of organizational efforts on the underpaild seg-
ments of the working force they mey mske e contributlon to
the wider distribution of income: however, even this is
accompenied by a denger of such ection goling beyond justifi-
eble limits (justifieble within the "reward based on effort"
eim) under the block effeets of our present orgenization of
business and lebor, The effects on income distribution of
heving specific higher labor costs ebsorbed through higher
prices or lower profits can be‘trgeed to no definite eoneclu~
sion. v “

Preservation of Basic Freedoms. The cperestions of the

Wagner Act spotlighted the problem of the extent to whieh one
freedom should be abridged in the interests of msking real

end effective & perhsaps greater freedom. The greater freedom
was the right to self-orgenization which the Act's sponsor
had uppermost in his mind, The freedoms which were curtailed
in the interests of this primary-aim were those of speeech and
individual choice in whether to enter the union fold or remain
without:. The latter hinges on the question of whether compul-
sion to aésoeiate was & necessary and desirable consequence

of the right to assceciate., Agalnst the standard defence of
curtallment of speech within unions that such is necessary at
times to maintein discipline, the question arises whether
suppresslion has exceeded the necessary limits.

It will be seen from the sbove that the manner 1n which
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unions ean further incontestable nationel gosls and aspirations
is not & simple one. In almost evéfj‘egaa there cen be some
sort of eohesive argument meade, with the particular viewpoint
‘largely & matter of emphssig--the short view versus the long
view, the frults of colleéti?é action verspus the.reatriotions
it requires, the interests of the individual ss 2 union member
versus his interests ss & consumer. In sgeeking ground, there-
fore, to epprove or condemn some unilon action, it becomes &
metter of welghing the gain in the direction of one of these

goals agalnst the loss incurred in another.



CHAPTER IV
MAJOR AREAS OF CRITICISM

In studying the great volume of criticlsm of unions whiech
has been lssued since the passage of the Wagner fct, four
general areas emerge with regulerity, It 1s around these
that thig section of the study 1s to be constructed. While
not all eriticisms of unions cen be so neatly ticketed, the
vest majority sre concerned with one of the following:

&. use and sbuse of the right of assocelation,

b. union regulstions and practices whieh tend to reduce
production or retard increase in production to the
technologically possible maximum,

¢. union actions whieh injure third partles,

d. tgf diffieulties of making union contracts enforece-
eble.

Right of Assoelstion

The intent of the Wegner Act to make collective bargaining
the cornerstone of Americen labor relations wes based on
leglsletive support of the majority rule prineiple within
working groups. Senator Wagner defended this prineiple by
eliminating the two alternatives--dealing with workers es
individuals or dealing with a variety of minority groupa.

The first he declined on the ground that "the inequality of
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bargaining power between the isoclated employee and the employer
is so great that llberty of contract becomes & riebion”:(l)
the second he congidered undesirsble in that 1t gave "the
unscrupulous employer an opportunity to play one group esgelnst
enother constantly.”(z) The eonferral of legsel blessing on
the right of association shifted the denger from infringement
by ecepltal on lebor's freedom of asscelation to a denger of a
mejority of labor desling unfairly with & minority. This
dillemme with the eonsequent fine belsnelng required by con-
stitutionel suthority, is summed up by one writer thus:

Publie suthorities thus have been confronted with the

complex problem of safeguarding simultsaneously freedom

of associstion and freedom from association; the right

of the individual to combine with others and his riiht

to pursue his c¢elling without belonging to an essoecla-

tion; individual freedom of contract and eollective

bargaining; the right of organizations to reerult

members and the freedom of the individual from undue

pressurs to make him join.(3)
While the ¢laim has been edvanced that the Aet "was Intended
as a grant of right to employees rather than as & grant of
power to union”, (L) ghe relative interest and resources of a
union in maintzining ite interest, compared tec the much lesser

interest and means of the individusl 1n meintaining his

(L)"Nationel Labor Relations B111", & redic sddress by Senator
Wagner, N.B.C., May 21, 1935, eited by Keyserling, op. cit., p. 20.

(@) 1p14,
(L)NLRB v sehwertz, 146 F. (24) 773, (Sth C.C.A., 19L5).
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sometimes contrary interest, had the effect of making the Act
more a conferral of rights on the union then on the member.
The existence of this tendency in unions, especially the older
and more firmly grounded ones, to regard the Act as conferring
rights on them is indicated by another writer as being res-
ponsible for "nearly a million workers . . . /being/. . .
organized into unaffiliated groups whose very existence is a
tacit eriticism of the old-line organizations."‘l) That this
legel proteetion of the workers' right to orgesnize was an out-
growth of the speed with which unionism developed in America
is pointed out by Harold Laski in comparing American aption
with that of Great Britain and other democracies, where "union
recognition and the collective bargeining which 1s its necessary
corollary have been sccepted . . . as en essential element in
industrial organization."(a)

Compulsion to Associete. A mejor oriticism of the working

of American labor policy in the realm of union privilege lies
in the application of "two fundamental principles which are
not . . . applied in the European countries of comparison:
namely, the concepts of the indispensebility of a certain
type of bargeining unit and of majority rule.”(3) 1% 1 tn

(1)Mnry Klemm, "The Rise of Indepondant Unionism and the Decline
of Labor 011§opoly”. American Economic Review, vol. 3k, no. 1,
(uar@h, 19).}1.} s Po 76. : /

(2)Laski, op. eit. p. 55.
(3)Bpeun, op. eit. p. 171.
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connection with the application of the concept of majority
rule that the greatest claim of the abuse of privilege is
charged. The sdoption of the majority prineiple has the
inevitable result of inereasing the effective power of'thc
majority and of deereasing the freedom of action of the minor-
ity. The carrying of the right of association to the point
where 1t verges on & compulsion seems a pecullarity of the
Americen labor movement, for "in almost all liberal countries
the opinion prevails that recognition of the right of workers
to organize does not compel any employees to meke use of

it . . . this freedom has been called negative freedom of
sssociation,." (1)

While negative freedom of assoclatlon was offered to
workers in the "no union" option in bargaining group elections,
it was still reserved for group action in that suech must be
chosen by a majority group in order to prevall. The law
offered the indecisive worker no great proteetion against
union pressure, in that it aasumodsthat the ususl eriminal
law prohibitions against aaaault,_1ntimidation,}unlavfu1 COnl=
pulsion, duress, ete., served adequately. It did, however,
insulate him from employer pressure of types not 1llegsl under
the eriminal law. Employers frequently e¢lalmed that they were

not only denled freedom of speech on the subjeet of unions but,

(1)1‘31&. P 69-
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through operation of jurisdiction combined with closed shops
in verious forms, were often lald under an obligation to force
workers into a union which was distasteful to both the worker
and the employer. e

The right of association when combined with some form of
closed shop must become a compulsion under the Americen system
of exclusive jurisdiction which "funetions through a one-party
systom.“(l) This seems to be & peecullarity of union organiza-
tion in Americe where inter-union transfers with or without
retention of previously accumulated privileges are virtually
unknown, whereas in certain Buropean countries the issue has
become one of membership in any unibn rether than membership
in a specific union, Under the one-party system with the
result of "having the government ecompel thousends, perhaps
millions, of working people to join or to remain members
against their will"(z) the question becomes pertinent: "Will
such people be a souree of strength or of weakness if employ-
ers do launch en antlunion arive?"(3) with the Aect having
operated only under phenomenally faveorable economic conditions

this question is one whieh well may be pondered.

(1)011nton S. Golden end Harold J. Ruttenberg, The Dynamie
of Industrial Demooracy, (New York: Harper and Ero%ﬁora, i9h2),

P @

(2)williem M, Lelserson, "Growing Peins of the American Labor

§3K;?ont'.7Annals of the Americen Academy, vol. 22, (November,
2 Pe {»

(3)1p14.
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By explicit prohibitions and by use of the exclusive
beargaining unit, the Act outlawed completely the company
dominated or company supported union. It eould be charged
that this not only represented a redundancy under & law
guaranteeing freedom of choice to workers but elso consti-
tuted an sbridgement of the freedom of speech of employers.
That a sound foundation for this suppression exlsted 1s indi-
cated by e diseussion in a business-sglanted publication of
the effects of NIRA:

Seetion 7a . . . merely seld thet any laborer hed a right

to organize in any way he chose. The U.S., burst out into

2 rash of organizations . . . the employers turned out to

be far smarter thaen labor after sll:t under the protec-

tion of labor's so-called Magna Charta they stepped into
the shops and coolly organized the masses Into company
unions {usually under Latinized names) in which t?o prin-

ciple of ecolleetive bargaining was compromised. (1l
Onee the worker's right to representatives of his own choosing
is established in fact as well as in theory, is it defensible
to permit unlimited proselytizing by one side and prohibit
any counter action by the other? While it might be argued
that managoﬁant is, of necessity, concerned with dividing out-
put as advantageously to itself as it cen, end so cannot pos-
sibly offer eny but bad edvice to 1its workers, the argument
can be turned and a case made that a union can survive only

by being in opposition and so is led to emphasize that

(L)ngpe Great Lebor Upheaval™, unsigned article, Fortune,
vol. XIV, no. L, (0October, 1936), p. 1L2.
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opposition as the price of aurvi;dl;

The final argument againgt the freedom of assoelation
which so easily becomes a compulﬁion to associate ls based on
the inherent denger of monopoly. This is 2 problem of com-
paring gains end 1éssos, with the balance steted by one writer
thus:

. +« « while union security mekes for & strong, diseiplined

union, it also makes for monopoly and that carries with

it dengers to produetion.(l?
While the eonditions under which sueh monopoly has opersted
in America, i.,e. an slmost constant shortege of 1aﬁor, have
prevented its outline becoming clear, it could be an importent
factor were economic conditions to return to the heretofore
traditional situation of there being a constant surplus of
labor,

It can thus be seen that the gusrantee of the right of
association cerries with it a danger--a denger which both
enti-unionists and disinterested observers have been quick
and persistent in pointing out. While there 1s no denying
thet a2ll group aetion is founded on the prineciple of majority
rule, there must be limits to what cen be oonsidared Just
ground within which 1t may be permitted. In the matter of
its application to labor relations, the problem is one of

assuring to unions sufficient power to fulfill their

(Lgouls stark, "Union Security end Its Implications", Annals
of the Americsn Acedemy, vol. 248, (November, 1946), p. O7.
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obligations without delivering into their hands a large and
unprotected minority. w1th‘Amoriaa's economy committed to a
poliey of freedom of enterprise, the question 1s how fer 1t

is desirable to go in effecting the cartellzation, through
compulsory group action and the concommitant restriectlion of
individuel asction, of one of its lmportent ingredients. While
much of the eritieism is inspired by anti-union sentiment, |
there 1s & hard core of logleel reasoning behind the objection
to the granting of near<sovereign powers to a group within a
free functlioning economy. That such is not entirely free
from elther governmental interference or possible diserimina-
tion or herdship to the individual will be shown below. The
problem therefore becomes one of elther removing these near-
sovereipgn powers, or so controlling the dominent mejority in
its use or abuse of them as to confine the abridgement of
minority rights within acceptable limits. The importance of
this aspeet to this study lies in the faet that since the
freedom to assoclate becomes, to many individuals, a compule
gion to asaociaté, the unions enjoying the benefits of this
compulsion are thereby given a serious and continuing minority
problem. The reasonable ceriticisms of the compulsory aspect
of trade union orgeanization hinge not on the mere fact of com-
pulsion but the practices which that compulsion may permit
without sdequate recourse to relief open to the injured indi-

vidual.
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In assuring workers the right to freedom of assoclation
the Wegner Act refused to face, or did not realize, the vital
nature of the problem of determining the sppropriate bargaine
ing unit. This the Act hag been charged with turning over to
~ the NLRE "without any chart or compass or rule to gulde 1g,7 (1)
The weskness of assuming that the power of government could
stop at the guaranteeing of labor's right to organize wes
pointed out by one of the Senate committees reporting on the
Act: "employees themselves cannot choose these bargaining
unita’beeause the units must be determined before it can be
known what employees are eligible to partiecipate in a cholee of
eny kind."(2)  This eireuler question seriously undermines the
pileture of unrestricted freedom of cholce which the Act‘eniia
sioned in that "any.govornment sgency perforﬁing this funetion
(i.e. the determination of the bargaining unit) cannct help
but interfere with the free right of workers to choose thelr
own form of lebor organization.”(3) The administration of
the Act has alsc been charged with'sgcrificing\the workers!
right of soltﬁdetermin;tion by using 1its pow;r to designeate

bargeining unlts in such a manner as to inerease bargaining

(I)Georgc W, Alger, "Labor Must Deeclde"”, The Atlantle Monthly,
vol. 165, (June, 19L0), p. 760. o,

(Q)NLBB. S. Rept. 573, 7L Cong. 1 sess. (1935) p. 1, elted by
Braun, op. eit. p. 62.

(3)jiots ana Jacobstein, op. eit. p. 25,
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power, 1.e. selecting larger units for economle power and
thereby foreing upon & large minority the loss of self-deter-
mination. One writer has charged that the NLRB placed "the
attainment of incressed bargaining power sbove the protection
of the workers' right of aelf»determinatien."(l)

The effeet of this drawing of government into the very
heart of the labor picture through the key fector of bargaine
ing unit determination has been to make labor "inereasingly
dependent on the executive branch of the government not only
for those things that it ordinarily strives to get by eollect-
ive bargeaining with employers, but also for the maintenance
of its own membership and the stabllity of its strueture as a
combination of labor organizations.”(z) Carried to its logical
conclusion this results in appeals "to government to use its
coercive powers to force workers into the unlons or to prevent
members from rcsigning.“(3)

The effects of the Aet in the ereatlion of compulsory
membershlp for the indiiidual through spplieation of the major-
ity prineiple, and effeetive government intervention in the
determination of the complexion of the majority, both ecreated
minorities which may have been the vietims of union lrresponsi-

bility and placed on the government an oblligation to assure

(1) 1p14. p. 30.
(2)will1em M. Leiserson, op. eit. p. 6,
(B)Ib g. Pe 6"7«
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maximum protection to minorities so ereated. A4As to whether
this problem can be resolved within the present theory of
American enterprise economy is not eclear. However, 1t means
that the form of ecompulgory union membership instituted by
the Wagner Aet has permenently shifted unions from the sphere
of completely voluntary organizetions into one where minorities
are to be expected as a permanent feature. It means that the
relationships of a union to its members are not a matter of
internal import solely, since economie survivel forces member-
ship on large portlons of the working forece. It means that
if unions regard protections afforded by the Wagner Act and
succeeding legislation as desirable they must move to make
the position of the involuntery unionists ereated thereby sueh
as to render criticism of their treatment lecking in sound
foundatlions. ‘

Aside from the matter of treatment of minorities, the
unions are, by their acceptance of exclusive bargaining
rights on a majority prineciple; charged with a responsibility
to exerclise those rights in such a way as to further the
national interest. It must be kept in mind that the right
to representatives of their own choosing and the granting of
exclusive representation rights are by no means inseparable.
Since the latter is considered fundamental to union security,
the unions enjoying it must eet in such & manner as to counter-

act the "foregone conclusion that union security arrangements
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must give en employment monopoly to the contracting unian.”(l)
It becomes the duty therefore of unions to prove that what-
ever degree of monopolistiec power they hold is exercised with

proper regard for the publie interest.

Diserimination. A common ecriticism of Americen trade
unions arises from their practice of diaeriminaéimn in admis-
sions to membership. It most commonly takes the form of
diserimination in reapeobAto color, with sex, ereed, or
eltizenship following. There are three methods by which
diserimination is practiced: color bars in union bylaws,
exelusion by taelt consent, end the admission of eertain
groups only to "auxiliary" locals with restricted powers and
sutonomy. Unions which practice numericel restrictions on
new members also tend to diseriminate in that the basis for
such limited edmissions 1s ususlly such as to deny en equal
opportunity to join to all. The most common basis, and one
mueh used in trades requiring sen epprenticeship period, is
to admit new members on & basis of their blood reletionship
to present members. While the prime fault here 1s with the
restriction 1itself rether than the method, the faet that
restrictions are, in ersft unions, elmost unshekeble leads
to the foecussing of sttention on the method rather than on
the act itself.

(1)Braun. op. eit. p. 220,
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The numerical extent of diserimination is much exaggerated.
After ten year's of operation of the Wagner Act one writer
reporteds:

Of the 13 million union members, not over 2 million

belong to unions felrly characterized as undemocratic

in egsentisl practices. If this proportion appears to
be high, it 1s certainly no higher then thet of other
voluntary associations . . . but since the unions have
won speciael protection in law, higher stendards may
fairly be demsnded of them(l)
This writer lists thirty-one unions which exelude Negroes or
segregate them, twenty-five which exclude women, end a few
which exelude Orientals or aliens. The fact that "important
unions in expanding industries are favorably disposed toward
continued improvement in the economiec status of the Negro"(a)
suggests thet color diserimination is dying out, both in
numbers of unions practieing it and in their importance, for
"mogt of the unions whieh habitually diseriminste against
Negroes either are relatively smeall or else are confined to
industries in which the trend of employment had been deelining,
particularly the railroad 1nduutry.“(3)
That the Nationsl Labor Relations Board regarded dis-

eriminatory practices as outside 1ts provinece is indiceated

(I)Rogor N. Baldwin, "Union Administration end Civil Liberties",
Annals of the Americsn Academy, vol. 248, (November, 19L6), p. sh.

(2)ﬂorbort R. Northrup, "Unions and Negro Employment", Annalsg
of the American Academy, vol. 2L, (Mareh, 1946), p. L6.

(3)Horbert R. Northrup, "Organized Labor and Negro Workers",
Journsl of Politlcsl Economy, vol. LI, no. 3, (June, 1943),

p L4 - -
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by the fact thaet it hes been willing to "designete as the
exclusive representative of a bargelning unit a union that
refuses to admit Negroea.“(l3 This reflection of the reluc-
tance of the government to use the Act as & ground for the
interference with whet are eonstrued to be the internsl affairs
of a union could be dismissed as & small fecet of & much
larger American problem. To the liberal mind, however, 1t is
muech less defensible than the econdoning of WNegro political
dilserimination in that the latter hes been a part of the faeb-
rie of Americen politicel 1life for meny years, while government
support éf union diserimination 1g of reecent origin.

The record of the two mejor lesbor orgenizations on their
ettitude towards race diseriminetion 1s enlightening: "offi-
cielly, the Americen Federation of Labor opposes race dis-
erimination without reservetion. . . . Aetuslly, it hes eon-
doned it in sll ite forms. . . . On the other hand, no
national union affiliated with the CQngraés of Industrisl
Organizations bars colored workers or confines them to separs
ate 109&15.”(2’ The relative growth trends of these two -
organizations suggest that the problem may be solved largely
with the course of time; however, the difference in attitude

may tend to widen rather than heal the breach between the two

(U yets and Jaeobstein, op. eit. p. 125,

(2)gorvert B, Northrup, "Let's Look at Labor", The Netion,
vol. 157, no. 7, (August 1L, 1943), p. 178. '
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rival orgenizstions in that "the CI0 will not run the risk of
inducting its members into internationel unions which are
8till to rid themselves of undemoecratie practices."(l)

Color diserimination constitutes & threat not only to
the social febric of American 1ife but alse to the very
existence of certein of the unions. Unless the progress of
recent yeers has been one of chenge of heart and attitude
and not simply & result of a tight lebor market, the dis-
erimination taetles carry the seced of destruction to the
unions themselves in certaln economic and geogrephic ereas.
Laskl points out the danger thus:

Nor must one overlook the temptation, almost endemic in

Americen industry, to create racial hostility, which is

normally the immediate parent of violence, by using

Negro labor to maintein produetion . . . the trade union

which discriminates between workers on the ground of

colour is bound, sooner or later, to fight the employer
with weepons 1t has blunted through its own elumsiness.(2)

In sssessing the final effeect of discrimination as prac-
ticed by Americen unions 1t must be reiterated that "we are
not considering here a czse snslogous to the member of a

church or a political c¢lubj nor even of the stockholder of

e corporation, who can usuelly sell his stock and get out.”(3)

(I)Alson Lev;nstoiu, "Interfederation Warfare ﬁgd %ts Pros~
pects”, Annals of the American Acedemy, vol. 240, (November,
19'46): P EB-

(2)Laski, op. eit. p. 53.

(3)gonn p. Troxell, "Protecting ﬁaﬁbers' Rights Within the
Union", Americen Economic Review, vol. 32, no. 1, supp.,

part 2, (March, 19L2) pf hﬁ?.
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Comforting as this analogy would be, it cannot be applied
properly to a situation where a metter as serious and central
as the right to work and livelihood is involved. While it is
fectually true that diserimination is disappearing from the
growing part of the union movement, the fractional improvement
is of little comfort to the worker concerned who must, as an
individual, be totelly exeluded or totslly accepted. The erux
of the problem is that of reconciling diseriminatory prectices
with the promotion of union security through the verious closed
shop arrangements; while the extent of discriminstion is
diminishing, the growth of union security makes the position
of the diseriminatee more difficult. Although the effects of
diserimination mey not have been epparent at the time the Act
wes framed, the feeling has since developed that
The confliet between the right to work end . . . /dis-
eriminstory practices/. . . considered in relation to the
phenomenon of the growth of the closed shop doectrine
requires & re-exemination of the effect on the publie
welfare of the rules of admission to labor unionsg and
demands the discovery of an effective method of elimin-
ating unreasoneble and soelally unsound restrictions o
edmission to, or retention of membership in, unions.(1l
Expulsion. The problem of'oxpulsion from unions 1s of a
plece with discrimination in that 1t too serves to deprive the
individusgl of the right to work. It differs to the extent

thet there must be cause for the action shown. It differs also

(1)Ba1ph A. Newmen, "The Closed Union and the Right to Work",
Columbie Lew Review, vol. XLIII, no. 1, (Jenuary, 1943),
p' m"E3;
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in that the individual concerned is being deprived of a
positive l1dentifisble right, whereas the victim of diserimin-
atory asdmissions policlies can generally prove no right in the
work of which he is being deprived.

The use of expulsion to further the ends of a union was
early recognized: Mr. Justice Taft in an 189l decision, dis-
cussing the relationships of union suthorities and union
members, stated that a union suthority wes justified in enfore-
ing diseipline "on pain of expulsion from thelr union."(1)
This deeision was given in an atmosphere of relative freedom
of action for both the employer and the worker, e situation
under which the employee was free to choose with which side
he e¢hose to ally himself. With the restriction on action on
the part of both employers and indlvidual employees which
came with the Wagner Act such a privileéa acquired an added
soclal significence. Since expulsion from a union ecould,
theoretically, prevent the worker from securing any employ-
ment in the industry even if an employer wished to hire him,
it ceme within the publie interest that expulsion from unions
be subject to some form of control in the interests of the
employee., While the number of cases in which expulsions were
made on the whim of e union officlel or in the following out

of a grudge have been much exaggerated, even the rare cases

(I)Thomas v Cincinneti, ete. R. Co., 62 Fed. 803 at 817 (1894).
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can be so serious to the vietim as to arouse publie ire.

The real problem in this metter is in attaining a point
where both union diselipline and & right on the part of the
individual member to be critical of the union and its leader-
ship are made possible of maintenance. While the right of a
union to diseipline its members is in the interest of the union,
the employers, and society, this right must not be so eenut?ﬁed
as to silence criticism within the union. Many unions in an
effort to permit the diseiplining of members who are scting
contrary to the union's ends in spirit more than in provable
feet inserted in their charters elauiéa glving "the right to
expel not only in the instances profidéd by its laws but for
& 'gross breach' of a mémborfs obligations of 1oya;ty."(1)
Such clauses provide ammunition for those who use the expul-
sion powers of unions es an anti-union argument. There 1s
some justification for this objection in that "the mesning
and applicebility of such rules ere learned, in each case,

only ex post raeto." (2)

Balaneing this is the praectiecal
necessity in any charter or constitution of having a general
clause to permit action against those who transgress in ways

whiech have not been anticipated or encountered previously.

(1)copal Mintz, "Trade Unlon Abuses", St. John's Law Review,
vol, VI, no. 2, (¥May, 1932), p. 302.

() 1p14.

Vi————————
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The reasl objection tﬁerefore is not the the existence of such
a general clause but to the manner in which it may be used.
The expelled member comes into a difficult legal posi-
tion: ". . . the expulsion of employees from union membership
has not been a direct concern of the federsal government. Most
of the state courts show little interest in considering the
rights of expelled members beyond ensuring that the procedures
provided in the constitution of the union and by-laws are
folloved.“(l) The expelled member therefore is faced with
en almost inscluble problem: & federal law made his employ-
ment hinge on union membership, the federal law exercised no
control over union constitutions and by-laws, nelither the
federsl nor the state eourts are willing to go beyond the
point of Qsauring that the union eonstitution end by-laws
have been serupulously observed. Tortuous e&s thisg path is,
the injured party still has to overcome what has been deseribed
as "an exceptional inertia" on the part of the courts to deal
with such cases. The esgssentisl confliet in the expulsion
issue is that the Act conferred rights equivalent to those of
a publie body on a trade union but exacted only the standard
of econduect expected from a private, voluntary organization.
The union in its diseciplinary actions cen meet the legal

requirements yet act in & manner which can represent only

(L yetz sna Jasobstein, op. eit., p. 125-126.
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.

injustice to the éxpellad 1n§ividunl. It ean thus be legelly
right yet have acted so as to outrage'public standards of

felr play end justice. Thus the responsibility of a union teo
act with serupulous justiece is not & legal but rather a soelal
cne--a matter of meeting the publie’s standards to the polnt
where the public will not rise against the union and demand
that its privilegoe be removed or curbed. In discussions of
cases of expulsions there ls a tendenecy to regard them as
proof of the inlquity of any form of ¢losed shop. 1In defence
of the advantages of the closed shop the unions must counter
these arguments by showing unfair expulsion cases to be an
unfortunate aspeet rather than an inescapable result of the
closed shop. This requires the will and the wlsdom to restriect
most earerﬁlly the extent and circumstances under which use

is mede of this power of economicelly condemning to death the

erring individuel.

Reugéiation of Production

The union action which is held to be of most economie
harm 1s that of featherbedding, 1.e. the restriction of
produective effieiency by union working rules. These restrie-
tions are generally defended on grounds of health or safety--
three coats of plaster proteet the health of the dwelling's
oeccupants, a second movie projectionist reduces the fire

danger. The forms featherbedding takes are listed by one
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writer:

1. restriction on technological improvements in processes
end machinery (example: painters' refusal to use
sprey guns)

2, restrictions upon the use of prefabricated materials
(example: ecarpenters! refusal to install prefabri-
cated ecabinets

3. rules requiring the performance of unnecessary work
(example: printers' insistence on bresking down and
resetting pre-set type)

4. the requirement of the hiring of unnecessary men
(example: musicians employed on a standby basis)

5. rules which place limitations upon employee output
(example: briecklayers! quote of bricks per day)(l)

Estimates of the eost of sueh practices vary widely. One gov-
ernment official's report made elaim that:
« « + labor restrietions on production, whieh have nothing
to do with wages, hours, or conditions of labor, ere today

eosting the Americen congumer over one billion dollars a
year. (2)

On the other hand, one conservative authority coneludes his
summary of the effects of featherbedding with the view that
"unions tend somewhat to retard the introduction of technolo-
glicel changes, but that their influence is not great."”(3)
Whatever the true cost, the significance of featherbedding is
in the manner in which 1t is regarded by the publie.

(L) pobert M. C. Littler, "The Public Interest in the Terms of
Collective Bargeining", The Americen Eeonomie Review, v. 35,
no. 2, (May, 1945), p. 211 et seq. (The examples are those
of this writer.)

(2) pnnuel report of the Attorney-Ceneral of the United States,
(1941), p. 61. Cited by Littler, op. cit. p. 217.

(B)Sumnor H., Slichter, "The Responsibility of Organized Labor
for Employment", The American Economic Review, v. 35, no. 2,
(May, 1945), p. 200,
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The attitudes vary from indignation to an academic view
that workers who prsctice featherbedding are merely choosing
to sell less of their time and/or energy for e lower total
return; Exemplifying the former view 1s the ery that "the
community’s interest in industriel progress 1s too great to
permit any privete group, labor or other, to exercise an
enduring veto upon it.“(l) The latter view substitutes
economies for passion:
If the union eleects toc impose higher costs on the employer
in the form of restrietive rules, it is to that extent
less able to impose higher costs upon him in the form of
higher wages., ‘Consequently the workers must choose whether
they wish to use their bargaining power to get restrictive
rules or to get higher wages.(2
The soundness of the latter view is challenged when it is
removed from the realm of abstract economics and spplied to
reality, where featherbedding, arising from a belief that a
worker has & property right in a job, sometimes sees this
property right "stretched into the eclaim that he has a prop-
erty right in a job that no longér exists or has never
axisted."(3) It is in such ecases, most obviously exemplified

by the musiclans' union stand-by rules, that the practice

(l)corwin D. Edwards, "Public Policy Toward Restraints of
Trede in Lebor Unions", The Americen Economie Review, vol. 32,
no. 1, supp., part 2, (Mareh, 19L2), p. LLO.

(2) sumner H. Slichter, "Colleetive Bargaining at Work"™, The
Atlantie Monthly, vol. 161, (January, 1938), p. 2l.

(3)Edwarda, op. elt.; p. L2 et seq.
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becomes something more then a concesled wage drive and so of
genuine coneern to the publie.

In their social implications festherbedding preactices
fall into three maein groups: those which are a concealed
form of wage ralsing, those which aim at maintalning some
geographic monopoly, end those which aim at meintaining some
form of group monopoly. The repugnence expressed for such
practices can be traced to their disregard for two of the
most basiec of Americen mores--thet only the industrious or
daring should prosper, and that practices which tend to
éiminish or eliminate competition are undesirable unless
proved otherwise. Featherbedding runs counter to the two
assumptions bagic to eollective bargaining in a free economy--
- comparstive equality of bergaining power and conflict of
interest between capital and labor. Invelidation of these
essumptions can logleally and easlily lead be‘a'aiiuation
where "management end labor are seeking thelr joint advantage
at the expense of the publio.”(l) One writer suggests that
"the remedy for thls would seem to be more universal organiza-
tion, both within given Industries and throughout industry in
general.'(a) While this would undoubtedly have the final

MWrietier, op. eit. p. 219.

(Z)Gaorge Soule, "Organized Labor's Role in Qur Economiec Life",
The Annals of the American Academy, vol. 18L, (March, 1936),
Pe 9 :
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effect of enabling all workers to be potential monopolists and
thus reduce the intar-ﬁorker effects of monopoly, it bresks
down when 1t 1s noted thet but a fractlion of the Americen con-
sumer group 1s so employed &s to meke orgenization slong trade
union lines feasible.

ALecepting the thesls thet "the broader the front on which
labor bargains, the nore benefliclal i the social resulb”fl)
the question resclves intc whether the maximum orgenization
would result in sueh diffusioen éf this inherent monopoly
potential as to ge self-defeeting or whether 1t would result
in a greater and perhaps intolereble squeeze on the uhorganized
gnd the unorganizable. The immediate social consequence of
sueh restrietion 1s, under a condition of full employment, to
reduce the real income of the economy by the conferral of
leisure or unexpended energy on those who are, under union
restrictions, produeing but a part ¢of their eepaeity. Such
subtle wage drives are apt to price the product out of the
merket or to spur enterprisers to develop a substitute whieh
may not be subjeet to suech unilon control: the gradual decline
of the ecraft which this produces may be gecepted by a union
which prefers present security and progperity for its existing
membership over a promising future., It 1s menifestly unfair

to attribute all low volume-high price policles to union

(1)
Ibid.
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practices. However, with the effective 1dleness of & worker
so much more obvious then the equal degree of idleness on
the part of capital or englneering ability, it is not surpris-
ing that publle censure more generslly is aimed at the workers.
Geographie monopoliea,'for46xample the printers' refusal
to use plates shippedbin.already sét up, can be regarded only
&8s pure economic waste. They exemplify a provincialism at
variance with the Americen living standard gosls which are
predicated and mainteined on the theory of centrelized produc-
tion by methods which cen be broken into smaller units only
with a substantlal seerifice in effieciency. They lend them-
selves to especlally bitter eriticism in that frequently the
interloper against whom they attempt to protect the local
workmen 1s not & non-union competitor but a union brother.
They are make-work practices purely and simply. It is unfor-
tunate that they are so mereilessly obvious as compared to
pelicies of similar effect pursued by menaegement. Sumner
S8lichter brings out this comparison of the actions of labor
and capitsl on the output available to soeclety thus:
« s« + trade unions affect employment in meny ways--some
favorabl:, some unfevorable. Can they be held respons-
ible for their effeects upon employment? They can be
expected to conform to such lews and such ethical rules
as the community may seem /sig/ fit to impose. Until
the community outlaws by its ethicel code or laws every
action which is unfavorable to the genersl level of

employment; trade unions cennot be expected to avold
certain types of behavior or certain types of poliey .
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simply ?gyauae these policles are bad for employmant

As a defence of featherbedding the argument 1s weskened by its
academiec nature. The losses in productivity by restrictive
policies on the part of capital are losses in indeterminate
potential; the losses in produetivity through union festher-
bedding are more visible. Thus they become a basls for
charges that unions are exploiting the publie through pub-
licly conferred privileges.

Restrictive pructices aimed at the retention or strengthe
ening of group monopoly ere largely eonfined to the estab-
lished unions which "have vested interests in the continuation
of older methods which require more labor and thus provide
more jobs.'(a) While predicated on a position which is inde-
fensible from an economy viewpoint, it has, for the individual,
a measure of soundly based attraction. It 1s a case where
"the short-term advantage of small groups of workers can be
furthered by practices that confliet with the long-term inter-
ests of those workers and of the eommunity."(3) The appeal of

such & short-term view has been gsummarized thus:

(1) sumner Slichter, "The Responsibility of Organized Labor
for Employment”, Ameriecsn Economic Review, vol. 35, no. 2,
(May, 1945), p. 20L.

(2)G. 0. Gregory, "Some Problems of Poliey in Collective Bar-
gaining Practices", American Eeonomiec Review, vol. 33, no. 1
supp., pert 2, (Mareh, 10Li3), P. 180,

(3)Motz end Jacobstein, op. elt. p. 61.
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The usual pleas of acedemlicians about the long-run bene-
fits of technologleal progress to publie, labor, end
management will fall on deaf ears for two resasonst

(1) It is by no means eertain that the immedlate working
group will particecipsaste in these benefits, even in the
long run; and (2) practically ell workers live in the
short run, they marry in the short run, they bring up
children in the short run, and they either starve or
prosper in the short run between birth and the grave.
Demoeretically conducted unions are the organs of expres-
sion of these shorterun humen beings.(l

The possibllity thet rate of economiec change may become
such as to make individual security by work restrictions of
doubtful worth is suggested:

The primary effeet of a policy of restriction is to pro-

mote the security of the group, but the secondary effect

is to undermine security of the group. Hence, in &
rapidly changing world reel security is only achieved by
pursuing a policy of adjustment,(2)
From the viewpoint of the individuel, therefore, his restrict-
ive practices eliminate the trials of constent adjustment but
hasten the day of oblivion; if pursued thoughtfully they indi-
cete that he considers the latter catastrophe unlikely in his
time.
Socially, the employment of restrictive practices to

prevent introducetion of newer methods of production inecurs

public anger both in cases where there is an effort to protect

(1)w1111am Gomberg, "Union Partieipstion in Hi?h Produativitgf.
The %nnala of the Amerlesn Academy, vol. 248, (November, 19L6),
p.?. :

(2) gumner . Sllchter, "The Changing Charecter of American
Industrial Relations", Americen Economiec Review, vol. 29, supp.,
nOQ 1. (H“Gh' 1939), pc T!S. %
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a job whieh still exists and, more heatedly, in cases where

it is utilized to proteet & job which has ceased to exist.

The latter (e.g. musiclans' standby rules) are almost universally
the object of publie detestation, frequently being regarded

as little more than racketooring masquerading as unionism.

Where restrictions teke the form of reslistance to the introduc-~
tion of new methods, they run counter to the faith in America

in things new, although positive proof is lacking that the

newer methods would necessarily result in & seaving to the con-

sumer.

Injuries to Third Perties

Unions are much condemned by members of the general
publie for trying to enforece their demands by means of attempt-
ing to infliet loss or Injury on those who stand in the way
of thelr attainment. In attempting to assess the rights and
wrongs of these moves it 1s difficult to find any eclear line
demarcating motive from intent--sgeparating the ultimste objeet
from the immedlate purpose. The error into which striet logle
can lead 1s pointed out by one writer not unsympathetic to
labor: 4

The distinction between motive (the ultimate objeet) and

intent (the immediate purpose) is far from eclear-cut.

All strikes are actuated by an immediate purpose to

injure the employer, Thils is the immediate purpose even
in a strike for higher wages, and such a strike ought
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logicelly to be held unlewful, (1)
This "immediete purpose" usually takes the form of the boyecott,
with the primary boyeott relestively insignificant for purposes
of this study.

Injuries to Proéueers by Secondary Boyeotts. A primary

boyecott is defined as consisting "simply of cessation by cone
certed action of dealing with anothorﬁ(e) & secondary boyeott
as one in which "en sttempt is mede to procure parties outside
of the eombinatién to cesse dealing as well."(3) ne relative
importence of the primary and secondary boyecott was not recog-
nized by the Wagner Act which was interpreted as declaring it
illegal to dlisecharge an employee beu&uue he indulges in any
form of boyecott. The unwillingness of the courts to attempt
to draw any line between the two forms of boycott was indl-
cated by the decision in the Hutcheson case, which atatod at
‘ons.pointa .

So long es a union sets in 1ts self-interest and does

not combine with non-labor groups the lieit end the

11lieit ¢ . . are not to be distinguished by any Judgment

regerding the wigdom or unwisdom, the rightness or wrong-

ness, the selfishness of the end 3r which the particular
union aetlivities are the meens.(l

(Llwitte, op. eit. p. k9.

(2)gdwin Stacey Oskes, The Law of Organized Labor and Industrial
Confliets (Rochester: The Lawyers Cooperative Publishing ge.,

T Pe 000,
(3)1p14.

(W) 312 y.8. 219 (1940), cited by Taft "Jurisdietionsl Disputes”,
Anngls of the Americsn Academy, vol. 248, @lov. 19L6), p. .
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That thls represented en excessive reaction from the untram-
melled power of employers in past decades was suggested by
Mr. Justice Jackson's dissent in an unidentified case quoted
by Laski:
The labor movement has come full eirecle. . . . This court
now sustains the claim of a union to the right to deny
participation in the economic world to an employer simply
because the union diglikes him, This Court permits to
employees the same arbltrary dominence over the economie
sphere which they eontrol, which labor so long, so bit-
terly, and so rightly asserted should belong to no man.(})
Having accepted injury as the aim of the boyeott, the
digparate acceptability of the primary and the secondary boy-
cott--with the former oceupylng a revered position in the liberal
mind--arises from the directness of the connection between the
injuréd party and the issue at dispute. In an esecnomy so
intertwined as that of contemporary America, it resolves into
pressure, with the intent of economic injury on the party
directly concerned, being applied to groups or individuals
who are 1n no position either to assess the merits of the dis-
pute or to settle 1t. Secondary boyecotts may result from
seemingly unsolvable jurisdietional disputes (which will be
discussed below), or they may be founded on a supposition of
labor eless solidarity, using union membership as foundation

for the supposition. The latter seems less applicable in

America than in countriesg with strong unions of politiecal bent.

Wyeski, op. eit. p. 17.
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The justification on a class solldarity basls of secondary
boyeotts in the consumer goods fleld founders when the labor
movement eschews ultimste politiqal or soclal ends or where
1t is of sueh stature and composition that there may be greater
envy and resentment between competing unions or between unions
end consumers than between unlons end employers. Where unions
have ralsed thelir returns §bbva{tha sﬁbsiatonoa'ievel it 1is
unreesonsble to expeet secondery boycotts to be observed with-
out question by unionists generally. Where a ﬁnion is geeking
gn increment to en slready above-average return, only & high
degree of clmss-conscliousness ean guarantee thet the object
of pressure, 1l.e. the consumer once removed, will regard the
measure as enything but & legalized nuisance. While the exist-
ence of the preferred position which 1s being protected by the
boycott may be used as an example of the efficaey of unilon
organization, it can more easily turn inte envy between groups
then into a feeling of triumph over class gains. The relative
failure of the secondery boyecott ln the consumer field in
tmerica seems to indicate that envy or resentment does not
‘exiat solely between the employing class and the employed.

Carried to 1ts logiecel conclusion the secondary boyeott
is aﬁccator of the general strike., The general strike is
founded on the assumption that laboring individuals and labore
ing groups ecannot possibly suffer more from their fellows than

from thelr oppesition. It 1s founded on the assumption that



70

labor and consumers, groups largely‘but not entirely over-
lapping, have at all times more community of 1n£@raat than
matched pairs of lebor end eaplital, or consumers and capltal.
While the call for a aeabndury boyébtt«indiaataa a falling
out of labor end cepltal in a specific case, the unconcerned
union member and consumer has at all times the fear that he
is being drawn into the conflict merely as one of the strange
bedfellows of war, to be discerded or exploited as soon as
the temporsry differences have been patched.

The unwillingness of the American union member to coasider
his intereste primerily with the unlon movement has resulted
in & good deael of eriticism from within the unions themselves
of the legal support of the logses and nulsences arising from
secondary boyeotts. While the legsl support of boyeotts 1s
ostensibly on a par with that of strike pleketing, 1.e. protee-
tion of the workers' right to inform the publiec of the exist-
ence of a dispute, an effeetive boyeott, as an effeetive
strike, depends on the ever-lurking threat of violence. The
teecit secceptance by labor of this view is shown by its refusal,
on grounds of safety, to ceross the picket lines of another
union.

At the most favorsble, the attitude of the econsumer incone
v«nieycad‘by a boycott is one of being witness to an economie
‘eénteit'and free to pursus hils own self-interest. At the

least favorable, it may become one of acting deliberately to
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defeat the boyecott as a means of wsesakening an undesirsble
sovereignty in Ameriecen economic 1life, In elther case, the
effective boycott edds up to an attempted infringement of
his liberty. If confined to & purely information levsl 1t
would be defensible es the other side of the coin of liberty.
Since boycotts on the consumer level tend to sueceed only to
the extent thet they become something more than an informa-
tion dcviéo, this view lacks acceptebility.

The secondary boycott in the fleld of producers’' goods
becomes essentially a form of jurisdietional dispute geographi-
celly shattéred. It commonly takes the form of refusing to
handle or process meterials which have been produced or
previously processed under conditlons not within the ares of
aeebpﬁability. Prior to the passage of the Wagner Aet 1%
most frequently took the form of resisting the use or handling
by union members of materials which had previously been subject
to non-union lebor. Under the Wegner Act the genersl materials
of commerce and industry eould be produced by non-union labor
only with the eonsent of the workers invelved. The employer
thus being free neither to c¢hoose to have union labor or non-
union labor, nor to choose what veriety of the former, success-
ful preuaure-through a secondary boyeott ecould not be relieved
by the primary producer. To the extent that the dllemme was
not within the power of the injured perty to solve, such boy-

cotts were even less favorably regarded than those in which &
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nuisance 1s legelly condoned, i.e. the consumer secondary boy-
cott.

The most common form was that exemplified by one labor
dispute in New York City. 4n AFL union had & closed shop in
the instellation of certein types of electrical equipment.

The only practical source of supply of such equipment wes ﬁ
factory in which the CIO had bargeining rights. The AFL union
struck sgainst installling equipment made by CIO lsbor. In this
case the instellation contractor had no slternative to dealing
with an AFL union since his employees had so voted under their
right of gelf-determination. The CI0 manufacturer, similarly,
hed no alternative to dealing with the CI0 union. Unless end
until the two unions made e truce the strike was not within
the power of the struck contrasetor to resolve. The only solu-
tion offered by the AFL union in thils case was that of rewir-
ing the equipment on the secene of installation, using AFL
labor, The sheer waste of such a solution would naturally
diseredit the praeticing union in the eyes of the publiec,

Such a cage spotlights the monopolistic aspeet of the closed
or union shop in that, while eompetition 18 not despised but
rather admired in Americsn life and business, the hold in

thig cese was one stemming not from demonstrated competitive
superlority but from legal protections.

Injuries to Producers by Jurisdietionesl Disputes. While

the exemple above offered & solution at an exhorbitant cost,
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streight jurisdictionel disputes offer no solution to the
employer concerned. The straight jurisdictionsl dispute is

one in which two unions are claiming the right of their mem-
bers to ceertasin types of work. fhay become most hested when
technologicel or style changes throw e large ares of produetion
open to unionization with no one union e¢learly entitled to
Jurisdiction: a wooden trim iIs supplanted by e metal yrimp~
ere the metal workers or the carpenters to have jurisdiection
over its instellation? Slacks become an 1ltem of reﬁnkuapparalno‘
are the ladies' garment workers or the tailors to organize

the workers there employed? Such disputes e¢an be, and fre-
quently have been, between two unions under the same benner,
either AFL or CIC. When within the same federation it appears'
to be reesoneble to claim that "logleslly, orgenized labor
should beer the burden of resolving such controversies, since
they are of organized labor's maklng.“(l) Even here, within
ons federaticn, to hold this view, one muet essume & disecipline
end & soliderity at varlence with the faets. The former has

ne legel besls in thet the centralized eontrol in the federa-
tions is very week., The latter is lscking because of the
"eecarcity thinking" which permestes most union economics. The

letter 1s 1llustrated by the argument of one writer:

(1)Ludwig Teller, "Requirements of a National Labor Polie
Annala of the American pcademy, vol. 248, (November, 19l 6{

P
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The feeling of proprietorshig or vested right over a
given task 1is reinforced by "scercity feeling"--the
notion that the amount of work availlable i1s limited . . .
the argument that the amount of work in the world is not
fixed but 1s responsive to fectors such es income end
costs, end thet jurigdietionel disputes to the extent
thaet they increase costs and introduce elements »f un-
certainty reduce the total amount of work, will not
necessarlly econvinee union members end thelr leaders
that they aho?ld surrender parts of their job tarri-
BOPT: . o+ W13

To the member of a unlon, and most certainly to & member pos-
gsessing seniority, such ean srgument may hold theoreticel
sppeal but 1t will do little to controvert his experience.

The value of seniority is & funetion of the volume of
work end the worker's reletive position on the preference list
teo receive thet work: thus eny esction which will enhance
either of these fectors will add to hls seniority's vealue.
Improvement in the worker's relativé poéition is mueh less
open to positive action then the elternative of widening
the area over which that relative position spplies. While
there 1s undoubted merit in the elaim thet such praetices
may reduce the avallesble jobs, this 1s sn srgument which is
true for the economy ez & whole but lacks velidity when
applied to the individuel whose economic conduct ig deter-
mined, as noted ebove, by relative senicrity and scope. While
the letter 1g to some extent influenced by the actlons of

individusles 1t is essentially e reflection of the asctivity

(I)Philip Taft, "Jurigdictional Disputes”, Annals of the
American Academy, vol. 248, (November, 19467, p. 38.




15

level of the whole economy. The former 1s strietly an indl-
vidual function gnd 1t mey be to the individual's interest
to presz for snhancement of his seniority with full cogni-
zence that the means employed are reducing the effective
scope.

The determinable losses ceuged through jurisdietional
strikes have no£ becn such as to justify the stress leild upon
them. For the period 1938-45, the jurigdietionsl dispute
accounted for an average of only 5.8 percent of the man days
lost through all strikes. In no yeer did 1t account for more
than 10 pereent and in half the years for less than 5,peruanb.(1)
Thus a cessatlon of Jjurisdlietional diabﬁtes would have made
but little difference in the atrike record of the yeara under
review. Thelr prominence in views critlecal of unionism there-
fore cannot be supported by fact. Two grounds for thilas exag-
geratlon are suggested.

The first is that they do not seem to bear out the elaim
of labor's solldarity on which many of 1ts demands are based
in theory. When lsbor, in the Interest of a favorable and
fesponsible position, stresses the fact that 1t is a dls-
elplined, demoecratic body prepsred, given favorable conditions,
- to make great contributlons to soclety, the suggestion 1s

innerent that there will be no lerge wastes from frietion

cl)Ibid., p. 37. The filgures are based on snnual compilations
in The Monthly Labor Review.
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within the movement. If this is taken at face value, although
an examination of the legal basls of Americen union organiza-
tion would give no grounds for such, the jurisdictional dispute
can be at best a2 blunder and at woratja crime. While the fault
lies in ascribing to the lubor movement & cohesion which it
would like to, but does not, possess, proof of the hollowness
of the solidarity claim tends to meke for the feeling that
great privileges have been deposited in an unworthy receptacls.
The seecond reason for the unjustified stress placed on
jurlisdietional disputes lies in thelr departure from the com-
mon belief thet both the rewards and the injuries resulting
from a matching of eccnomie power should devolve prineipally
on the parties concerned. While the two unions so involved
undoubtedly suffer a loss, the position of the entrepreneur
commands wide public sympathy. It seems to the publiec to
be an outrage to force a businessman into the position where
he 1s being denled the right to do business unhindered but
is offered no means of removing the hindrances which do arise.
The Wegner Act logaliséd the jurisdiectional dispute to an
extent which severely limited the entrepreneur in the direc-
tlons in whieh he cculd overcome the injuries sttendant upon
it. It prevented him from attempting to influence either
union in 1ts ametions. It prevented him from attempting to
operate with non-union lebor under conditions which would

promige sufficient permenency to enable him to muster an
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efficlent working force. The relative appeal of the position
of the business and the raiahi%oly indefensible position of
the union movement es & whole in the cese of & jurlsdictional
‘dispute inconveniencing the public ceused this form of union
activity to earn dislike to a degree in excess of its impor-
tence.

Injuries to the Publie by Industry-wide Bargaining. The

possibility of industry-wide bargaining wes anticipated long
before 1t emerged es a factor in Americen industry. Wr.
Justice Teft in a 1921 case declared:
To render this combination at all effective, employees
must make this combination extend beyond one shop. It
is helpful to have as many as may be in the same trade
in the geme community united, becsuse in the ecompeti-
tion between employers they ere bound to be affected by
the stendard of wages of their trade in the neighbor-
hood., Therefore, they may use all lawful propaganda to
enlarge their membership and especially among those
whose }nbor 8t the lower weges will injure their whole
guild. (1)
 If one interprets the word "neighborhood" to mean economie
neighborhood, thus, in many cases, embracing the entire
country, it will be seen that what was here given blessing
could develop into what we now know as industry-wide bargain-
ing -
The case for industry-wide bergaining stems from a cone

vietion of the desirebility of removing weges from the

(1)Amoriean gteel Foundries v Tri-City Central Trades Couneil,
257 Us8sy 181{. at p. 209, (1921).
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competitive area:
If a whole industry egrees upon a uniform contrect with
labor, it could largely eliminate lsbor as & competitive
factor, at least, within that psrticular industry . . .
different companies would therefore have to convert
competition into a striving for improved services and
reduced distribution eosts. (1l
Whether it is desirsble to remove labor costs from competition
is open to serious question. It puts on an industry-wide
basis labor’'s elaim to its share in the frults of improved
production in that it assumes theat sll units within the indus-
try are sble to pay equally. While according to classical
econcmics this would be the trend through the elimination of
substandard units, 1t seems ﬁnlikuly to occur in a large
scele industry where units are of such size as to make their
disappearance unlikely.. The greater likelihood is that labor,
in the interest of proteeting job rights of large numbers of
members employed in the less productive units, will have to
get a rete lower than could be obtained from the more efficient
producers on & unit-bargaining basis. On the other hand,
industry-wide bargaining puts greater pressure on the indi-
vidual producer in that his resistence to & wage settlement
mey heve to be sufficiently strong to withstend settlement
pressure from both the union and the other employers in the

indugtry.

(I)Ralph M. Blagden,'"lndustritl Relations: & Triengular View",
Christian Selence Monitor Magazine, (December 7, 1938), p. 3.
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The arguments against industry-wide bargeining have a
more sociel tone. It is primerily claimed that "industry-
wide bargaining as 1t now exlists glves a monopolistic position
to lebor orgenizations . . . from the faect that the law permits
unions to take diseiplinaery measures to enforce decisions upon
their mombpru.”(l) A line of reasoning both soeial and
economice in its remifications is commonly stated thus:

« » « the most significant result will be the centraliza-

tion of tremendous power in the hands of a few national

labor leaders, with a corresponding curtailment of loeal
autonomy in eollsective bargaining. . . . Onee a union
obtains the closed gshop on a national beasils, the hierarchy
of offieials in charge of that union possesses the powser
to determine whether any individuel citizen shell have
the right to earn a'}iyolihocd in that industry in any
part of this nation.(2
In its opening sentence this view faelles into the ecommonly used
propagenda technique of usging local rights es a mask for
defending an otherwise wesk position. In 1%ts last sentence,
however, it polints up a likelihood which strikes very real
fear Into meny honest defenders of economiec liberty, a fear
which 18 not completely groundless 1f industry-wide bargain-
ing rights are permitted unions with diserimination and expul-
slon records not sbove reproach. Labor here is in denger of
opening the way to a reversal in source of the blacklist whiech

it fought for so many years.

(Lyetz ana Jacobstein, op. eit. p. 63.

(2) p1mon E. Roth, "Is Nation-wide Bargeining Ahead?", The
Atlentic Monthly, vol, 172, no. 2, (August, 1943), p. 72.
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A more reasonable objection lies in the fact that, in
order to obtain any perity, both sides to such & bargain must
have equal power to combine and equal power teo diseipline
thelr members into acceptance of group decision. The danger
of the necessary parity undermining enti-trust legisletion is
pointed out by one writer:

For the Board to approve of a multiple-employer unit,

not only must eollective bargeining have been practiced

on that basis, but the exlsting employers' bargaining
association must have the authority to bargain for and
bind its members. Obviously sueh an ggreement would
violate the Shermsn Antitrust Aet. . . .(1)
The publie's objections to any cooperative action on the part
of ostensibly competing business units is claimed by some
writers as supporting evidence of their argument against
industry-wide bargeining:

An industry cen't sit down with labor as & unit, if

anti-monopoly hysteria is to pulverize t?at industry

into hard and fast little atoms. . . .(2
Whether such "enti-monopoly hysteria" 1s well or badly grounded
is not pertinent here. Pértlnont. however, is the question
of whether it is possible to anourage or eaven forao industry-
wide setion in a vitel prieing component without weakening
the case against suech group action in other aspects of the
same whole.

Publie fear of industry-wide bargeining i1s based on the

(1) ietz end Jacobstein, op. eit. p. 118.
(Z)Ralph M. Blagden, op. eit. p. 3.
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power of public inconvenilence or herm which it gives both to
unions and teo industry; the power is obvious and offensive in
the former case, more conceasled and generslly more defensive

in the latter., The tendency of industry-wide bargaining to

centre in the production of the necegsities of life or commerce

(for which no ressonable substitutes are svailsble) shifts
tho real burden of an industry-wide work stoppage from the
industry to the publie:

When there i1s a complete stoppage of the production of

2 besic commodity, the strike 1s in reality a strike

agalnst the genersl publie, ineluding workers indirectly

:g;;:;:g;'?ggte as much as it 1s a strike ageinst the
The outcome of such digputes, and the lack of a ressoneble
and avellable substitute, which lack removes inter-industry
competitive losses as & settlement pressure on either workers
or employers, is coming, with increesing fregquency, to be &
political settlement. The public is quick to demend such and
"unions have come to expect federal intervention when an
industry-wide strike affects the general public.“(a) While
such gettlements have, during the past decade, been generally
favoreble to labor, they carry a denger to labor's well-

founded opposition to government enforced arbitrstion.

While 1t would be equally just to blame the employers!

(Lyetz end Jacobstein, op. cit. p. 3L.
(2) 1014, p. 3.
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orgenization for the prélongation of an industry-wide atrike

in a vitel erea as 1t is to blame the unions, the reaction of
the average citizen is conditioned by his awareness of the
foundations on which those two organizations are based. Within
the theory of industrial eompotition, any effective employsr
organization seems more a product of circumstences than design:
more & ﬁamporary defensive measure than a preconceived plan.
The union's industry-wide bargeining structure seems neither
temporary nor secret. It is founded on & stepped gradation

of smeller units all of which have been given a monopoly,
albeit & democratically menaged one. Undoubtedly there is a
form of skewnegs iIn these atsitudes--é skewness which implies
more ecentrifugel force than exists in the case of the unions
and more centripetal foree than exists in the cmse of the
employers. There 1s some legal background for this error in
that the Wagner Act tended to enhanee the centrifugal forece

in unioﬁiam end the anti-trust laws the centripetal forge in
corporaste orgenization.

The protective tendency of the Wagner Aet and the ecorrec-
tive tendency of the anti-trust laws did little to soften the
harshness with which major inconveniences due to industry-
wide stoppages were viewed. A show of strength between parties
so abetted or regulated tended to drive public resentment
egainst the party which was considered to have attained its
strength through government intervention rather than the

party which had ettalned it desplte government, regerdless of
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the merits of the respective cases. While the unions afa not
necessarily eny more able to do the docisive‘yielding in en
industry-wide stoppage than;ia induatrw, they tend to bear
the brunt of public animosity due to thelr protected position.
The vital nature of this protected position should impel
unions to consider well the effects of any action which would
lead the public to charge them with responsibility for an
economlec stalemate.

The importence of publie reactlon is enhanced by the
tendency to force it to bear the major discomforts end losses
of an industry-wide shutting off of supplies. Whereas the
publiec can bypass a dispute between one employer and one union,
end in thet bypassing perheps hasten settlement by & shifting
of trade, it cen do nothing in en industry-wide atopﬁage
other then press for a politlieal settlement. The importance
of union reslizeation of its close connection with the publie
is stated by Laski:

In this complex postwar world there is no industrial

community at the heart of which the relation between (1)
trede unions and the publie is not of pivotal importence.

Non-enforceability of Contracts

4 common charge in protracted and bitter disputes 1s that

the union has violated its contract. The seriousness of such

(Liaski, op. eit. p. L9.
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charges is evident when one considers that sanctity of contract
is fundementsl to a free and orderly economy. The regarding

- of union agreements as being substantially similar to other
business contracts becomes a doubtful comparison when one
works baeck to the basle definitions. A contrset is an agroe;
ment enforceable at law. If a law 1s accepted as "a rule of
conduet which the courts enforee", the reluctance, and in some
cases the inability, of the courts to enforece union agreements
throws doubt on whether they may be considered contrects in
the usual meaning of the term. This line of ressoning makes
the definition of a contract subject to the areas in which the
courts can and will ect. However, since it is in the working
out rather than in the theory that the legal positiocn of union
contracts must be Judged, this conelusion is not without sound
grounding.

Minority Right to Picket. There are three major points

of dissatisfaction with the extent to which union agreements
were enforceable under the Wagner Act. The first of these was
the ineblility to prevent a minority from picketing an estab-
lishment which had signed an agreement with a mejority. Since
the esteblishment wes bound under the Act to desl only with a
majority which had been given the exclusive representation
rights for the entire group of employees, it c¢en be seen that
the injuries from minority picketing could not be resolved by
the employer. Sinece pleketing is successful only to the extent
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that 1t injures the establishment concerned, it csn thus be
considered an action directed against & party deprived of the
right of self-protection.

Any sttempt to rectify such a condition must throw inte
the courts the entire question of passing on the permissibility
of piecketing. Any such attempt to punish & union which per-
mitted 1ts members to picket in violation of the Aet "would
again put up to the courts the constitutional question whether
or not they will enjoin picketing that is designed for an
illegel or sn undesirable purposo.”(l) Under the Act relief
from picketing became svailable only when the plcketing went
beyond the point of being consldered pesceful., The eriminal
prosecutions then possible falled to meet the situation in
thet pleketing can be successful, i.e. injurious to the estab-
lishment being plcketed, by implied violence without depart-
ing in fect from the areas considered pesceful.

It might be claimed that the right to picket on the peart
of a minority oouid not be suppressed without removing the
souree of vitality and demoeraey in unlons. While 1t is desir-
eble to keep the minority groups in unions active in the inter-
ests of constent eritical surveillance oi the asctions of the
majority, in the past any vitallity so gained has often been
geined at the expense of an innocent third party. Sinece the

(1)yetz ena Jacobstein, op. eit. p. 9k.
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the basis of difference 1s not with the establishment but with
the majority within the union, it would seem undesirable to
permit the pressures of an intra-union dispute to devolve on
parties estopped from any effective counteraction.

Jurisdictional Disputes. The second of the major points

of dissatlsfection with the way union sgreements were enforece-
~able under the Act was thet of 1ts fallure to aet affirmatively
to prevent Jurisdictional disputes. The fact that the majority
in the Board-determined bargsining unit was given sole repre-
sentatlion rights and that the employer was forbidden to bargain
collectively with any other group, made 1llegal eny attempt on
his part to settle a jurisdictional dispute. In awerding
exelusive jurisdiction to the majority, the Board wasg following
out the practice of demoeratic self-determination. Such an
awerd would seem to carry with 1t en obligation to compel the
minority to restrict to reasonaeble limits its efforts to unseat
the majority. Undoubtedly the Board hed a significant influence
on the fortunes of any union or group within a union by its
power to determine bargaining uqiba. With conflieting power
drives in the union movement, 1€ ias to be expected that the
decisions of the Boasrd would not and eould not further all such
embitions. While the problem of resolving confliects erising
from bargaining unit deéisionu does not suggest any easy solu-
tion, the Aect seems to have falled even to face the problem

squarely.
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The unenviable position of a business plegued by juris-
dictional disputes under the Wasgner Act wes such as to carry
wide appeal. The Act appeared to put the business at the
merey of warring factions yet denied the business the right
to attempt settlement: it supported two or more wsrring fae-
tions without foreing peace by internel coneciliastion or external
fiat. Following a listing of such ceses one writer coneluded:

The foregoing cases . . . iQe point to the unfairness

of the present Federal regime, which on the one hand

places upon menegement the burden of resolving Juriu&ﬁe»

tional labor controversies, end on the other heand punishes
menagement for teking action necessary to recue & busi-
ness threatened with ruin by sueh controversies.(l

Importent es is the power aspect of Americen unionism,
and important &s the right to jurisdietionsl disputes may be
to the pursuit of that power, 1t 1s very questionable whether
the union movement as & whole does net suffer more from their
use than it stands to gain. Certainly the employer can in the
cese of a jurisdietional dispute clalm to be without sin, and
can effectively promote the suggestion that the enemy of
economic peace is not the greed of cepital but the power
embitions of orgenized lesbor. Whether disruptions were any
more frequent in number or intensity undor the Wagner Act
than they would have been without some suech act 1s a matter

of conjecture. However, the record under the Act indicates

that such disputes could not be settled within the union

(I)Ludwig Teller, op. eit. p. 178.
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movement itself; this leaves open only two paths~--that of
ellowing employers to attempt to influence & decision or the
acceptance by the government of full responsibility for the
policing 6f the state which it has legislatively created.
At Law Generelly. The third major diffieulty in making

union agreements correspond in enforceability to the ordinary
contracts of commerce lies in the divielon of power over unions
between the federal government and the state governments.

The extent to which thls division made any cohesive labor
poliey procedurslly difficult while the Wegner Act was operative
hes been thus summarized:

Although the lew has eonferred upon workers & right to
organize unions, the legal basis of suech labor organiza-
tions at present springs entirely from stste statute or
common law. Employers have an obligetion under national
law to engege 1in collective bargaining, but the legsl
enforceabllity of the agreement arrived at by the
colleetive bargaining 1s generally determined by state
law, Under federsl law it mey be legal for a trade
union and en employer to enter into a closed-shop con-
tract, but the right of a speecific worker to join a
union snd the power of the union to expel him are deter-
mined not by the laws of the U.S. but by those of the
several states. (1) : :

The legal division thus covered the two significent aspects

of enforcement of contracts and the member's rights within the
union. It mede eollective bargeining mendstory under federal
law with the enforceebility of eny resulting bargeins s matter 4

dependent on the applicaeble state law. Such a situstion,

Wiyetz ana Jacobstein, op. eit. p. 21-22,
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where the intent of federal laws was not clearly enforceable
in the federal courts would seem to leesd inevitasly to matters
urgently requiring reetification felling between the two legal
jurisdietions.

ﬁven assuming the solution of éhe not inconsidersble
procedursel difficulties, the ery to make union contracts
legeally enforceable seems to bg based on & comforting but not
entirely valid nnalogy,‘i.a."that the matter at dispute in a
eivil lawsult and in e union dispute are equally reducible to
terms of money and hence open to the same monetlzed settle-
ment. The only worthwhile settlement, other than perhaps
punitive damages, in & sult to end a strike is one which will
assure the return to work of the group on strike; experience
of recent years has indiceted that this is & matter where
theory and fact are by no means one end the same. The possi-
bility of legal esction against each individual striker being
obviouuly impractical, there remains only the course of
ordering the uﬁion leaders to lssue & return to work order.
The experience with the United Mine Workers hes proved how
ineffeetive such an order can be. The sole examples of
effectively foreing illegal strikers to return to work have
been in cases where the government has teken over the industry
and thus mede continued absence a form of military desertion.
Rather than representing solutions, these have constituted

glaring examples of admission of defeat.



90

While the wigner Adt:could not be held entirely respons-
ible for the legal difficulties in enforeing contracts, it
did meke those difficulties mbre pressing. Representing, as
it did, the first steps toward & national labor policy, it could
not help but expose glaringly the legel difficulties any
national lebor poliey must face under & federated form of
government. It can, however, be justly eriticized for setting
up certain powers without ensuring the a&equacy of legal

remedies against sbuses of those powers.



CHAPTER V
CHANGES UNDER THE ACT

In weighing the sociasl and economie effeets of ten years
of operation of the NLRA, one must first recognize the demige,
with the passage of the Act, of the validity of what one writer
calls "the absolute rights thoory"(l) of labor relstions, with
its weighing of 2ll heppenings in the field agsinst the consti-
tutional guarantees of free speech, freedom of assembly, ete.
supplanting these absolute concepts one sees "institution-
ealized coercion which has developed 1in labor relations . . .
/presenting/ . . . a sharp contrast to the principles of free
contraect without private duress which govern the legal rela-
tions of individuals and groups elsewhere in modern Iindustrisl

socioty."(z)

Legal Senction of Coerecion by Unions

The existence of ecoercion hes not been denied by the
more realistic labor spokesmen. An unnamed union offieial

is gquoted as follows in addressing & group of menagement

(1)w1tte, op. eit. p. 59.

(2)gorwin D, Edwerds, "Public Policy Towerd Restraints of
Trade by Labor Unions; an Economle¢ Appraisal”, American Econom-
ic Review, vol. 32, no. 1. supp., part 2, (Mareh, 19L2), Pe [33.
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executives who questioned whether the union shop was not
running counter to the freedoms gusranteed by the American
consgtitution:
Of course, it's coercion. That's what all the argument
is about: the right to force someone to do gsomething
against his will., But this is not a legitimate objec-
tion to the union shop, as coercion is the fundamental
basie of organized society. In feet, civilization can
be sald to have attained maturity when men become intel-
ligent enough to order their affeirs and compel the
recaleltrant men, the ignorant man, to submit to certain
compulsory rules for the common good of all men.(1l
The questlon therefore hinges not on the existence or the use
of coercion per se, but rather on the economic and soecial
effects of the manner in whieh it is used. The efficacy of
any system of labor relations must therefore prove itself
according to J. M. Clark's stendard: "A good system of con-
trol must economize coercion.”
That we have progressed to the point where we must
accept coercion and try to direct end econtrol 1t, rather
than look backward to an illusory pest, 1s suggested by one
writer. He points out that sueh
+ « « Would be to attempt to return to the classical
sconomist's Garden of Eden of pure competition, smell
units of produetion, flexible prices and costs, free
trade, and virtually complete laissegz faire. Such &

paradlise never existed, and the trend of economie
higstory is steadily away from 1t.(2)

(1)Golden end Ruttenberg, op. elt. p. 217.

(Q)George Soule, "Organized Labor's Role in gur Eeonomic Life",
Theggnnals of the American Acedemy, vol. 18L, (Mereh, 1936),
Da .
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The preceding orgenization of cepltel has been presented as
Justification for the subjugation of the rights of the indi-
vidual worker. This subjugation of individual freedom is
consldered compensated for by the right to participate in an
effective group decision:

Depersonelized finanecial power covered the whole of

soclety with economiec units so inclusive, so Integrated

wlith each other, that personal adventure was of less
and less relevance elther as social motive power or as
individual opportunity. Out of this struggle grew the
impetus for lebor orgenization as the power of labor

to face the power of capital, a7 opportunity for indi-

vidual participation and power,(1l)

Acecepting individual freedom unscathed as being far
vehind the point of no return, the means of safeguerding the
individual egainst the inroads of profit-motivated capital
are two--the direct legislation of government (through hour
end wage laws, etec.), and the activities of unions. Sinece
any bedroek conditicn is most easily secured by the former,
the setivities of unions must be regerded as being primarily
responsible for those sspects whieh represent a struggle of
interests but something less than the prevention of en "un-
limited degradation of the standards of life and work,"(2)
The decision on the justification for coerclon therefore has

little of the purely humenitarien sbout it; rather, it becomes

(I)Louia L. Jaffe, "The Fight for Union Security", The Atlantic
Monthly, vol. 171, no. 5, (May, 1943), p. 91 et seq.

(2) pawerds, op. eit. p. Lil.
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e matter of choosing the extent at which it most economically
contributes to a workable balance between the worker, the

'smployar and the consumer.

Extension of Union Affairs Into Public Domain

Since the actlons of unions thus come to be scerutinized
under bha eriterion of how the legislative power increments
have been used, it is pertinent to mcve into the publie domain
matters which were, in effeet, legislated there by_the con=
ferral of powers on unions. These metters of internal manage-
ment and method ere private concerns of a privata body. When
the body paesses from thelbtatc of being private to being at
‘least seml-publie, the definition of whet constitutes an
internal matter requires amendment. That the necessity for
this am@ndment was not anticipated by the framers of the Act
is indicated by an early ststement of the Board:

The Board should not Interfere with the internsl affairs

of lebor orgenizations. Self-orgenization of employees

implies & poliey of self-management. . . ., In its

TAonE: Seil stmstuenes 4nd Anveiligensiy uideaitl)

Criticism of the Aet has very generally been directed
toward amendment rether than repeal. As early as 1939 a survey

diselosed that 68.4% of the executives questioned anawered

(1)In the matter of Aluminum Company of America and Aluminum
Workers Union No. 1910k, NLRB, Case R-L, April 10, 1936. Cited,
New York Times, (April 13, 1936), p. 36, col. 2.
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that they thought it would be "foolish for mansgement of busi-
nesses to try to keep unions from organizing in thelr planta.”(l)
Another poll In the same year disclosed that modification
appealed to as meny (L1.9%) as did repeal (10.9%).(2) qme
general tenor of such modification proposals was founded on
the convietion "often honestly disclosed and clesrly artiecu-
lated, that the Aet has so extensively affected the play of
industrial forees that labor has now become too strong and
management relatively too weaik," (3)

Sueh amendment proposals were challenged by the bill's
sponsor., Spesking In 1939, Senator Wagner declared:

I sey that the proposals purporting to make the labor

Aet less one-sided, to equalize 1t, to prevent inter-

ference from any souree, sre based upon the reactionary

view that the worker should not have the right to

organize, or upon the false view that today the worker

has becoms a privileged ehara?t?r receiving more than

the just fruits of his labor.(l
While thlis view tended, and perheps with current justification,
to regard any emendment as an attack upon the right to organize,

it carried the trsce of a suggestion that amendment would

(1)Mhe Fortune Survey, XVIII, Fortune legazine, vol. XIX,
no. 2, (October, 19393’ Pe 65 at 9l.

(2)Unsigned article, "What Business Thinks", Fortune Magazine,
vol., XX, no. L, (October, 1939), p. 52.

(3)Keyasr11ng, op. eit., p. 26.

(M)Hearings before the Committee on Labor, House of Representa-
tives, on proposed Amendments to the National Labor Relations
Act, vol. 1, May 18, 1939, p. 288-89, ecited by Keyserling,

9_2» m’ pq 29"30-
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come to be in order when the need for the one-sidedness had
been corrected. A suggestion that such had éomé to pass was
contained in a government committee report four years later:

Lebor has come of age, and the country expects these

{lebor) leaders t? recognize that lebor has duties as

well as rights.(1
Ten yeers of operation of the Act hed solidified the cry for
amendment, with business in the lead with such declarstions as:

« « « something has to be done to make unions more

responsible . . . to their members concerning internal

poliey and finance, te the truth when they promote

thelr causes verbally or in writing, to employers when

they have ont?rod into a contreet, and to the publie

at all times,(2)

While such declarations were sometimes more productivd
of heat then light, they were indlicative of e profound change
in attitude towerds unions over the decede. Emphasis was
shifted from whether unions should be permitted or encouraged
to the menner in whiech they should be expected to reciprocate
for the sncouragement they received., The rights of the
member within the union were drewn into the publie domain
wlith good ceause although not always with admirsble motive.
The observence of contracts superseded the question of the

right to contracts. Finally, the effects of union-industry

(1)Reyort No. 10, pert 6, p. 3 of the (Truman) Specisl Committee
investigating the National Defense Program, (April 2, 1943).

(2)Chnrloa 0. Gregory, "Something Has to Be Done", Fortune
Magazine, vol. X¥XIV, no. 5, (November, 194,6), p. 132.
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relations on the publie Interest were recognized as belng
of sueh import as to justify a very thorough serutiny of the
manner in whieh legislatively supported groups 'had outgrown

eny humanitarisn justificstion for such support.



CHAPTER VI
WEAKNESSES DISCLOSED IN THE ACT

Limited Scope

Almost all amendment suggestions erising from e decade's
experience were based on the removal of what has been called
"& plece of legerdemsin beyond the comprehension of the non-
legal mind."(1) nig legerdemain was the essumption that
unions were essentislly private combinationsg and thus beyond
the reaches of the law in what were c¢onsidered their internal ,
affairs. While the ideal of a group which 1s self-disciplining
is an admireble one, the problem remeins of what provision is
mede in the event of default. Although sueh sing of omission
were rare statistically, the question remained of what provi-
sion was to be made for those cases where diseipline, justice,
end democraecy did not prove eoexistent.

That a strietly legal interpretation could give authority
to a state lacking In both justice and democrsey 1s 1llustreted
by a 1938 New York court deeision. This declared that a union had
"power and right to teke action reasonably calculated to ‘

advance its objects, even though such action involves

(1)Ph111p Taft, "Demoersecy 1n Trede Unions", Amer&can Economie
Review, vol. 36, no. 2, (May, 19L6), p. 363.
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interference with the employment of & member who has com-
mitted no wrong end sgainst whom no charges have been pre-
ferred." (1) que necesslty for union scceptance of regulation
in directions which nad previously been considered strictly
intra-union was recognized by the president of the Pattern
Makers' Union, & body of but & few thousand ecraft "aristo-
orats". Speaking in 1938, he stated:
Unless the responsible unions actively support reasonsble
legal union regulations in the public interest, then all
unions will feel the wrath of public reactlon, and also
without reference to merits. . . .(2)

Stated from the academle viewpoint of welghing complete free-
dom sgainst the sacrifice of a measure of freedom for security:
It seems alsc to be true thet eany group which, through

state encoursgement and protestion, recelves a delega~- 3
tion of authority must be prepared to accept responsibility
for its setions end be prepared to accept & certain amount
of regulation from the state.(3
The ecomplete absence of this regulation under the NLRA

was not entirely an sdministrative choice of the governing

boerd, since the WLRA was "limlited to the correction of unfeir

(1)0'Koora v Loecal 463 of the United Assoeliation of Plumbers
and Gas Fitters of the U.S. and Canada, 277 New York 300
1938, cited by Taft, op. eit. p. 366.

(2)Oawald Garrison Villard, "Why Unions Must be Regulated",
The Americen Mercury, vol. LVIII, no. 246, (June, 19Ll), p. 667.

(3)carrell R. Daugherty, "Union Pollcies and Leadership in
Post-war Amerieca", Americen Economie Review, vol. 3L, no. 1,
supp., part 2, (March, 19LL), p. 109.
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labor practices on the part of the employer only.“(l) In line
with this limitetion, the Board “since early in its history
« » + expressly esdopted a hands-off poliecy as to internsl
effairs of labor unions.”(z) The acceptance of suech a limita-
tion seemed, from the vantage point of hindsight; to have led
to the saerifice of a desiraeble end through fear of the
difficulty of the means. The ultimste necessity for accepting
this diffieult task rests on the consequences of deelining it:
To meet sueh problems by intervention in the internal
affairs of the various unions would involve almost
insupersble difficulties of publie control of union fees,
standards of admiselon, diseipline of members, and
similar thorny issues. To fall to meet them at all
when union membership has become practically compulsory
for large numbers of workers is to deny workers protec-
tion ageinst exploitation and abuse.(3
Whether the corrective leglslation could best take the
form of the trimming of labor's group rights or the positive
form of deeclaring the rights of labor's opposition 1s immaterisal.
The Wagner Act had a positive aim and effect, the promotion of
union organization, but hinged largely on a negative clause,
the ligt of asctivities prohibited to employers. Suggestions
brought forward for 1ts smendment renged from the creation of

"a bill of rights for union members in their relstions with

(L) pe1ph A, Newman, "The Closed Union and the Right to Work",
Thesgalumbig Law Review, vol. XLIII, no. 1, (January, 1943),
P ® 3

(2) 1p14.

(3)Eawards, op. eit. p. L39.
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thelr officers and ieaders end . . . 8 bill of rights for
employers in their dealings with unions" (1) to measures so
vindictive in nature as to bring dismay to those who hold
that progress should bring the pendulum of labor-employer

relations to a final rest.

Pailure to Desl with Expulsions and Diserimination

Under the Act en injured member weas faced with a stated
diginelination of the courts to judge such matters in any-
thing but e strictly legal light. The traditionsl reluctance
of the courts to ensure justice when such seemed to be the
vietim of a procedurally impeccable union deeision was defended
by one court thus:

Courts do not git in review of decisions thus made by

such officers even though it may appear that there has

been an honest error of judgment, an innocent misgtake

in drawing inferences or mnkin% obgervationsg, or a

feilure to secure all informet Yn avallable by a more

acute and searching snalysis, (2
That the following of this precedent was considerably tempered
toward the end of the decade under study is indicated by &
summary'of the results of over three hundred cases brought to
court by union minorities in the period 1930-45:
Despite the disinelination of the courts to intervene

unless union rules were grossly violated, relief was
given in e third of the ¢ases, inereasingly in recent

(I)Daugherty. op. eit. p. 178,

(ﬂ)gn;y v Lovely, 276 Mass., 160 (1931}, cited by Taft, op. eit.



102

years.(l)

Although the Board regarded its overall poliey as heving
"no express authority teo remedy undemocratie¢ prectices within
the struecture of union organizatlon”ﬁz) it did set on the
poliey of refusing to certify & union "1: it should discrimin-
ate in roprosonting its constitueney on the ground of race. (3)
This guaranteed equality éf representation to all without
giving the diseriminatee an equal voice in the affairs of the
union. It represented a somewhat ironie twist to the general
union objection to "free riders" in that the union was insist-
ing on their existence and the Board inslisting on their
receiving the equality of trestment which unions generally
begrudged them.

The implied recognition by labor that the econditions
under whiech a worker mey be edmitted to & union must pass a
test for ressonableness is indicated by the statement ar'

Williem Green:
We deny that any person 1s denled his right to work when

(L) poger N. Baldwin, "Union Administration and Civil Liberties",
The Annals of the American Academy, vol. 248, (November, 19L6),
P .

(2)r.arus and Bro. Co., 62 WLRB No. 154 (16 LRR 717, 16 LRR men.
2li2), eited by Joseph Rosenfarb, "Protection of Basic Rights",

in The Wagner Act: After Ten Years, Louls G. Silverberg, ed.,
(Washington: e Bureau of National Affairs, 1945), p. 96.

(3)Joaeph Rosenfarb, "Protection of Basie Rights", in The

Wagner Act: After Ten Years, Louls G. Silverberg, ed.,
(Washington: ~The Bureau of National Affairs, 1955), p. 96.




103

his failure to obtain employment in a union shop is due

only to his own voluntary act in refusing to become or

remain a union member, thou?h membership is open te

him under reasonable terms. (1
The significant final phrese i1s repeated in a union brief!

« « » Where the enjoyment of rights is econditioned upon

compliance with reasonsble conditions, individuals who

voluntarily refuse to eomply with such conditions are

not being deprived of those rights.(2)
To accept both of these statements at their face value bases
the whole question upon the interpretation of the phrase
"reasonable eonditions”. Since obviously to every rule maker
his rules are reasonable, to hang the case on such a phrase
implies a confidence on the part of the rule maker in his
ability to prove the reasonableness to an impartial authority.
Lebor and its representetives, therefore, have implied their
acceptance of an outside judgment of the reasonablenegs of
the conditions they impose.

The genoral tenor of most suggestions advanced to correct
the unsatisfactory expulsion and diserimination possibilities
was reflected in the proposals of "a committee of pro-labor
men from the Americen Civil Liberties Union . . . /whieh/ . . .

declared in its view the only legel measures justified at

(I)Amendmgnts to the National Labor Relations Act, Hearings
before the House Committee on Education and Labor, 80 Cong.,
1 Sess., pp. 1631, 1632.

(Q)Briaf for Appellants in re A.F. of L. v American Sash Co.,
335 U.S. 538 (1949); Lincoln Union v Northwestern end Whitaker
v North gﬁgolina, 335 U.S. 525 (1949), eited by Braun, op.
eit. p. .
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present /I9L4L/ ere these:

1. Punishing the exclusion from membership of any quali-
fied persons on account of race, religion, sex,
national origin or political affiliation.

2. Providing for hearing by an administrative agenecy on
suspensions or expulsions, with review by an appelate
court.

3. Similarly providing for the review of the application
of demoeratiec rights under union constitutions."(1l

To the objection of extreme complexity of government interfer-
ence in what have traditionally been tho private affairs of
unions, the answer was given that:

» + » the assumption of such jurisdiction is precticable
eand . . . essential. The review of the reasonableness
of union rules of admisgsion would be no more difficult
than is the exercise of control over the elusive element
of bona fides in the bargaining processes or over prac-
tices in hiring and discharging. On the question of
necessity, it is submitted that governmental control is
essential in order to avoid the peak of inequity which
would be attalned if government's assistence in collec-
tive bargaining were to enable organized labor to deny
arbitrarily to individual workers the right not only to
bargain but to join the organizations and hence to work. (2)

Failure to Assure Demoeratic Conduct of Unions

A common criticism of unions under the Act was that their
internal affairs were frequently menaged with something less
than perfect democrecy. The protected positions which unions
enjoyed gave weight to such objections if they were well

grounded in fact:

(Lyi11ard, op. eit. p. 670.

(2) Newnan, op« eit. p. Sh.
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Beyond ell other private'aasociations, trade unions have

& publie obligation to prsctice democracy in their

internal affairs becsuse of thelr protection by law in

organizing, in funectioning free from employer coercion,
and in bargaining colle¢tively. Being now accorded these
democratic rights, both the government and publie opinion
may properly exact of them, in ?ufn, the practice of
demoeraey in their own affairs.(l
The eriticel problem was end is that of reconeiling firm dis-
c¢ipline with maximum freedom for the individuel member. Every
live union is faced with the problem of providing a heering
for well-founded, end even for merely well-intentioned, opposi-
Vtion to its current poliecies without permitting the foreces of
disruption to prevail.

The great growth in the sgize of unions, both loecals and
internationals, under the Wagner Aet was claimed to have been
responsible for a reduction in the strength of the democratie
processes within them., One writer describes and ascribes the
trend thus:

« « +» the evidence seems to indlcate that most unions

tend to become less democratic, more highly centralized,

and more sutoeratie with time. A number of reasons may
account for this trend. Lerge ineresses in membership

« « +» greater patronege controlled by the officers . . .

unconcern with internal n?i?n affairs as long as officlals

"deliver the goods" . . .(2
The emergence of union locals with as many as 65,000 members

would of necessity bring to an end the simple and direct

()paldwin, op. elt. p. S5h.

(Q)Philip Taft, "Opposition to Union Officers in Elections”,
Quarterly Journal of Economics, vol. LVIII, (February, 19LkL},
Pe .
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demoeracy which unions once displeyed. The connection between
the individual member and bergains which are conecluded in his
name became, therefore, of necessity less direct. Whether 1t
remained clear and controlled in the essentials, with only the
detalils enmeghed in the machinery necessary to econtrol a group
numbering in the scores of thousands, has been disputed. The
elaim thet the membership has reteined the essentiel control
has been stated thus:

The ultimate control over colleective bargeining in most

unions does rest with the rank and file., Thisg 1s true

of all steps from the formulation of demands to the

final approval of the eontresct. True, the full power

of settlement 1s sometimes vested in the negotiators,

but the significant point 1s that this power is volun-

tarily entrusted to the leaders by the renk end file in .

most instanees. It 1ls true, further, that (espeecially)

in national negotlistions, the sctual control over the

bargaining--in practice--rests with a small sub-committee

of the negotiating group. But here again the condition

has been brought sbout by necessary struetural eonditio?f

end was not imposed on the rank and file by leadership. )

While delegated power such as here deseribed may permit
of wany miscarrisges of the 1ntent of the delegators, 1t 1s
reasonsble to assume thet the mere fact of delegation, carried
even to the point of enormous conecentraticn, is'ﬁot proof of
undemoeratie processes. Rsther, it 1s the introduction inte
one segment of soclety, a segment so large as to acquire
cheracteristics of soclety 1tself, of the large problem which

faces highly organized industrisl societles:

(1)Joaoph Shister, "Unlon Control in Collective Bargaining",
Quarterly Journal of Economies, vol. LX, (August, 19L6), p. SL5.
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+ « +» delegation of power always creates the possibility
of abuses, and the unions are mierocosms which reflect
the dilemma of the modern world: how to combine sziu-
cleney in administretion with democretie process.(l
Delegation of suthority on en extensive basis undoubtedly
opens the way for the building up of personsl machines within
unions. While such organizstions are frequently charged with
being a cancer attached to a worthy body, such charges muat
be judged es questions of fast rather than prineiple:
Unions must . . . have the power to direct their member-
ship. Refusal by an official to yield to every whim of
the renk and file, or the insistence by the officers
that unpleasant compromises be made, demonstrates no
basic fault in the strueture of intra-union govarnment.(a)
The lack of provision for judiecisl review of union deei-
sions on questions of faet led to & great desl of publie
resentment. In this resentment the public was ahead of the
courts and the legislators in recognizing that unions had
outgrown the category of private orgenizations. 4 frequently
proposed solution wes that of some form of review within the
lebor movement itself:

+ « « the labor movement should itself create en impartial
tribunal--a sort of Federal Trede Commigsion--which would
furnish quick and inexpensive review. HNost unions regerd
such suggestions with extreme distaste, but only some

such program . . . ¢an ward off permanent and more stringent

(1)?h111y Taft, "Demoereecy in Trade Unions", Americen Economie
Review, vol. Bé, no. 2, (May, 1946), p. 360.

(2)pnirip 7 " Pro. "
p Taft, "Judielal Procedure in Labor Unlons", Cuerterly
Journal of Eeconomies, vol. 59, (May, 1945), p. 371, -
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regulation of labor unions. . . (1)
Solutions of this type most certainly challenge the undisputed
sovereignty of the union conecerned. However, they would
guarantee & more sympathetle interference than might result
should government be compelled to enter through union defeult.

Lack of Provision for Settling Jurisdictional Disputes

The permitting of jurisdietional dlsputes with their
seemingly impossible stalemates was one of the most eritieized
features of the Wagner Act. The suggestions for their removal
were many but few faced the question of finglly seclving the
matter., One writer, typlical of many, placed the responsibility
but did not indicate the means of correction:

The government ought to assume the burden of doing that

which neither ?Q?agement nor orgenized labor is able and

willing to do.
While correet in stating that msnagement was uneble to resolve
sueh conflicts and probably correet in stasting that labor was
unable to do so by eny recognized and acceptable mesans, this
view lacked any practical suggestion as to the means which
government should employ. While 1t seems certain that any

government action to end jurisdictional disputes must involve

(1)Philip Taft, "Democracy in Trade Unions", American Economie
RQV&.‘, vol, 36, no. 2, (Mﬂy’ 19)4-6), Pe 369»

(2)Ludwig Teller, "Requirements of a National Labor Poliey",
Tholégnals of the American Academy, vol. 248, (November, 19L6),
p Ll ) -
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some formiof government dictetion to unions, 1t is essentielly
a matter éf degree, in that government decisions in bargsining
unit determination, en accepted prectice, represent inter-
vention of a somewhat comparable nature.

There was considerable support for thé use of meintenance
"of membership provisions combined with the outlawing of the
picketing of any properly unionized establishment. Under such
plans, the jurisdiction of any union would be determined by
each of the workers concerned, and determined only for a
limited period, the 1life of the contract. Such a scheme tended
to undermine the argument against outlawing picketing of a
unioniged employer based on the fect that to do so without
some provision for worker expression on bargeining asgeney
tended to entrench one union to the exclusion of others.

The past record suggests that the probebility of an end
to jurlsdictionsal disputes without governmental action seems
very dim. There 1s also the need to end Jurlsdictlional dis-
putes without freezing jurisdictions. The problem, therefore,
becomes one of containing such disruptions to the time of eon-
trect negotiation end assuring the employer unbroken per-
formence once he heas complied with his legel duties. This
type of solution is a compromise but one which recognizes
thet labor relstions ere a dynamic thing--one in which unruffled
peace may signify elther the complete dominance of one group

or the complete stagnatlon of its opposition. Neither
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possibility is to be contemplsted with equanimity. The need
to strike some sort of working middle was indicated by a pro-
business writer's view of the two alternatives:

The closed shop, even the union shop or the preferential

shop, breeds an asutoeratic atmosphere inside & unioen.

At the other extreme the open shop 1s often intolerable,

for 1t means that management can break s struggling

union. (1l

Undoubtedly suffieient centrslizetion of Ameriecen unionism
would open the way for & solution of the problem. It would
cleerly end the most senseless of jurisdietional disputes,
those between two groups orgsnized under the seme suspices.
It would not settle those cases where an item of work does
not fall clearly within the province of any one of the exist-
ing organizations, barring centralization to the degree of
one all-powerful centrel orgenization. Such ceses are more
likely to inereease than to decrease, for, if the Americen
economy 1ls to develop, there will certainly be obsolescence
in cecupaticons to the seme extent that there are shifts in
emphasig between various aress of production.

The objection to jurisdictional peace by the route of
intense centralization in unionism lies in the other uses to
which this centralization could be put. Assuming i1t was
effectively hendled, it would meen a stlll greater concentra-

tion of power with a concurrent ability to paralyze the entire

(I)John Chamberlain, "Lebor Has a Choice", Fortune Magazine,
vol. XXVII, no. 6, (June, 1943), p. 222.
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economy. It would probebly mean fewer disputes but much more
serious ones. It would mean the spread of political settle-
ments with their admission of the fellure of collective bar-
galning. It would certainly increase the difficulties of
promoting the dispersion of power on the entrepreneur side,
aelready seriously challenged by the direction of technological
advance, when the economic opposite was being encouraged to
centrelize and as & natursl concomitant of that centraslization

to control.

Fallure to Control Featherbedding

The charge that featherbedding was being sheltered by the
Wagner Act was agein a case of the molehill being promoted to
the status of mountalin, It 1s questlonable whether the govern-
ment is justiflied in entering the dispute, except insofar as
featherbedding may be protected by health and safety codes.
These latter are more effectively attecked as a matter of
vhealth and welfare law revision than as & problem in unioniasm.
As was pointed out previously, featherbedding which is the
result of pure union power is simply an oblique method of
prieing labor. To attack it as an orgenized bar to a higher
living 3tandard is to open up an immense fleld which the
government could well hesitate before entering. The step
logically subsequent to an attack on union featherbedding was

pointed out in discussions inspired by ur. Thurman Arnold's
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proposals in 1941 to pass & law which would regard festher-
bedding as illegal and subject to action of an anti-trust
nature:
If working people are to be prosecuted because they
place restrictions on the use of materials, machines,
and equipment which Mr. Arnold deems unreasoneble, why
gshould not the same trestment be accorded to employers
who fall short of attaining maximum possible production
because they, without reasons satisfactory to the Anti-
trust Division, fail to utilize the most advanced tech-
niques or becsause the¥ allow some or all of their
equipment to be idle?(l)
While undoubtedly the worker who through union rules keeps
his production below his potential deprives society of some
possible goods, to attaeck featherbedding beyond that with
legel protections 1s to single out one aspect of a very
lerge socisl problem--the problem of those people and resources
in effect partiaslly unemployed through being inefflieciently

employed.

Failure to Control the Closed Shop

The Wagner Act, in its support of the closed shop, gave
legel status ta‘cartain of the most eriticized aspects of
intra-<union proecedure. As has been indicated ebove, the
correction of certain of these esbuses did not require action

on the closed shop but rather a willingness by the

(l)Edwin E. Witte, "2 Critique of Mr. Arnold's Proposed Anti-
lebor Amendments to the Antitrust Laws", American Economiec
RQVi", vol. 32’ no., 1, SUpPPe. s part 2, (Mareh, lm[.t), Pe h.530
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government, through some adminlstrative egenecy, to undertake
the polieing of areas previously considered to be not of publie
concern. Asgssuming such correction of the more flagrant dis-
erimination and expulsion aspects, the elosed shop has social
significance only when accompanied by a c¢losed union. The
closed union is generelly beyond the reaches of any ection on
diserimination grounds in that individual loss es & result of
its spplicetion 1s diffieult to prove. WNo amount of buttressing
of the right of the individual would serve to open the way for
effective attack on the e¢losed union in that the ordinary
individual refused admission could prove a property right in

the denied employment only at great expense.

The Wagner Act neither admitted nor prohibited the
combination of closed shop and closed union. One court deeision
of the period pointed up the social undesirability of these
two factors coexisting:

A union mey restrict 1ts membership at pleasure; it may,

under certain conditions, lewfully contrect with employers

:2:;o:1éo'%§§h??§}l be given to 1%ts members. But 1t
The monopolistie effect of a closed union opersting in econ june-
tion with a closed shop overfuled the e¢laim usuelly advanced
that & closed shop strengthened the union in its worth to
society. Rather,

« « » 8losed unions do not seek a closed shop to force

(Lwi1son v Newspaper Union, 197 A 720 (1938), cited by Breun,
220 wa Pe 275.
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nonmembers into its ranks, but primarily to secure

certein job opportunities exclusively for its present

?ﬁ:::;gn??%)a relatively small number of special
The trend of union growth in the decade of the Wagner Act
toward large industrisl unions removed much of the real
importence of the evils of a c¢losed shop-closed union combina-
tion. Very few of the large industrial unions ever elaimed
a2 closed shop but rather chose & union shop, which gave the
union an equally large membership without throwing on the
union the hiring hall responsibility which sppears under the
closed shop. :

The stronghold of the elosed shop combined with the
elcsed union was the old-line trades, where the closed union
could be maintained through union control of spprenticeship
regulations, With the relative decline in importance of
such unions, the problem has become one which is more in the
public eye then its importance Justifies. Admittedly there
are examples which smack strongly of monopoly, end certain
of these examples will, by thelr key position, remein sore
spots even if they become minute percentagewise in the great
mass of industriel unionists. To meet such situations it
would be necessary to outlaw the e¢losed shop, with the union

shop permitted under conditions of legel supervision of the

reasonsbleness of sdmission requirements.

(1)Braun, op. eit. p. 27h.



CHAPTER VII
GENERAL LEGISLATIVE PROPOSALS

In outlining what legislative changes a decade's exper-
ience with America'e first comprehensive and positive labor
law would suggest, it 1s first necessary to dispose of
certain populer measures. These, hardy perennials in legis~
lative halls,

« « » ignored the basie problem, preferring instead to

concentrate on irrelevent and less pressing propossals

often grounded in ignorance of established law, like
the suggestions that labor unions should be required

to incorporate, or open their books to the gublic, or

secure licenses to eerry on their affairs.(1)

On the question of making unions suable, Sumner Slichter
wrote in 1938:

+» « « there are eighteen states . . . in whiech unions

may be sued today, and no one can detect by any differ-

ence in industrial relations 1?ich states permit unions
to be sued and which do not.(2

The nature of the faults disclosed by the operation of
the Wegner Act are ascribsble more to the nature of unionism
itself then to the terms of the Aet. A list of matters which

were considered demanding of legsl attention in 1932 included

(Mperter, op. eit. p. 173.

(2) sumner siichter, "Collective Bargalning at Work", The Atlantie
Monthly, vol. 161, (Jenuary, 1938), p. 25. :
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the following:
1. Prohibit the requirement of any but nominal initia-
tion or other admission fee or charge.
2. Prohibit elassification within unions (i.e. work
permits, junior members, ete.).
3. Prohibit fining, suspension, or expulsion for any
except acts speciflicelly outlined in by-laws.
i, Prohibit diseipline for member fulfilling duties as
a eitizen.
S. Prohibit diseipline for any statements reflecting on
union or officers.(l
From thig 1ist, predating the Wagner Act, 1%t cen be seen that
many of the most eritiecized union abuses under the Act were ‘
recognized as eriticel before its passage. The Act can be
falrly eriticized therefore on only two general grounds--
promotion of the inherent abuses of the exlsting unionism by
the promotion of the growth of unionism, and failure to rectify
the conditions which gave rise to these abuses. '
Almost all proposals for amendment of the NLRA covered
the above points. In addition, they commonly added two faectors
which were not in existence priér to 1935--legislation against
industry-wide bargaining so extensive as to endanger the pub-
lic heelth or safety, and legislation ageinst striking in
violation of an esgreement or for the purpose of compelling
an employer to violate the law., The usual propossl to moet
the first named was to bring labor orgenizations under the

enti-trust laws: to meet the second, to deny to unions so

(1)800 Copal Mintz, "Trndo Union Abuses", St. John's Law
Review, vol. VI, no. 2, (May, 1932), p. 311 et seq.
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striking the protections which the law affords.

Both of these proposals, i1f implemented, would present
great diffieulties in enforcement. To bring labor under the
anti-trust laws would undoubtedly subject labor to the
harasgments which en unfriendly administration might choose
to instigate, However, when labor deserted the stend of
strict business unionism to accept prometionel help from
government, 1t is ressoneble to assume that it thereby sig-
nified its willingness to plead its cease on broad grounds.
The retentlon of & genulnely unfavorable administration could
hardly occur without at least partial support from within
labor's house itself. To remove the econtrol of unions from
an internsl baslis to the public domain would therefore place
its broad outlines in an arena where such matters are, by
their broad megnitude, comparable to the constituency decid-
ing them. The need for some broad social check on the larger
aspects of labor pelicy is Indiceted by the contention that

As unions become stronger and their rights to coerce

more compelling, the market's checks upon them are

weakened and the need for 2 legal check becomes more

striking. (1)

The suggestion that the long stending rule against extend-

ing anti-trust legislation to ¢over unions be revoked deserves

some consideration. To regard it as settled by the Clayton

(1)ccrvin D. Edwards, "Public policy Towerd Restraints of
Trede in Unions”, erican Economie Review, vol. 32, no. 1,
supp., part 2, (ﬁareLE. 19427, pP. LUT.
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Act would be to overlook the tremendous change in conditions
over the succeeding yesrs. The Wagner Act, by its guarantee
of certain union rights, opened the way for prectices and
developments which were not antielpated at the time of its
pessage. To use anti-trust legislation against unions would
be to fail to profit by past proof of the unsuitability of
genergl business law to labor relations problems.

As to whether the removal of the protections of the Act
from those who violate it would prove an effective deterrent
or cure is not clear. Undoubtedly it would make union leaders
examine more closely their plans before either disregarding,
or condoning the dlsregard of, the law. Admittedly it would
not be a simple measure to enforece, in that it would spotlight
the question of whether the law had been broken in faet. With
the peculisr neture of unionism, where the problem of ageney
clouds any cloircut decisions on many questions of fact, this
would be no easy task. It could, however, force & tightening
internally in the unions in that fallure to control the union's
agents to the setisfaction of the courts would ecerry heavy
penalties, There would still devolve on the courts the deci-
sion as to the bona fides of the union leadership in its claim
that responsible agency was vigérousl& sought and irresponsi-

bility firmly diseiplined.



CONCLUSION

The decade of operation of the National Labor Relations
Aot indicated that it was possible by government promotion
te encourege the growth of unions and collective bargaining.
It indicated thet eontrol is not an isolated metter. 1In the
complex economy of contemporary America, there is no aspect
of economic and sociel 1ife which can be controlled without
foreing intervention in some related erea. The mere fact
that economic control cannot be querantined is not an indica-
tion of the error of that originel control. Rather it is &
guidepost to subsequent action.,

The decade's experience indicated three directions in
which amendment wes desireble: the protection of the worker
egeinst union injustice, the protection of the employer ageinst
injuries from inter-union reuda;’and the protection of the
consuming publie ageinst union<employer collaboretion. The
operation of the Act indleated that in removing the worker
from the denger of personal injustice at the hands of the
employer, it ren the risk of subjecting him to & greater
danger of injustiee from the union. While the rise of the
jurisdietionel dispute was more a matter of time then legis-
lation, the legislation served to give protection to those
unions engaged in them. It might be srgued that the plight
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of the consumer under & condition where big unions and big
business were frequently able to joln forces at his expense
was traceeble more to the general economlc situetion than to
the lebor legislation preveiling. The answer would be that
to decline consumer protection on those grounds would be to
trust to a depression to correct a wrong.

The pecullar conditions of the decade under study undoubt-
edly geve impetus to this combinetlon. It is difficult, how-
ever, to foresee any conscious move on the part of government
to have economic conditions eny different. With nationel
survivel dependent upon & minimum of industriel warfare, end
the publie interest demending & control over union-management
collusion, the future may well demand governmental interven-
tion in labor matters to an extent whieh surpasses all previous
hopes or fears: »

Do such developments as these mean that we must look for-

ward to some form of compulsory arbitration to determine

major provisions of union esgreements? There are many who
think so. A common view is that when powerful and well-
financed nationel labor orgenizations are pitted in
bargaining sgainst great industriel corporations, the
inevitable result is either industrisl war or collusion
agalnst the consuming publie; and, however reluctent the
government may be to decide the issues, publiec opinion
will foree it to do so. That the current trend is in
this direction cen hardly be denied. But whether it is

more or less inevitable, whether there is no other choice,
mey well be doubted,(1)

(l)William M. Leiserson, "Public Poliey in Labor Relations®,
Americen Economic Review, vol. 36, no. 2, (May, 1946), p. 338.
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