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NOTICE OF ADOPTED AMENDMENT 

Department of Land Conservation and Development 
635 Capitol Street, Suite 150 

Salem, OR 97301-2540 
(503) 373-0050 

Fax (503) 378-5518 
w w w . lcd.state.or.us 

Mis. 

8/26/2009 

TO: Subscribers to Notice of Adopted Plan 
or Land Use Regulation Amendments 

FROM: Plan Amendment Program Specialist 

SUBJECT: City of Tigard Plan Amendment 
DLCD File Number 012-08 

The Department of Land Conservation and Development (DLCD) received the attached notice of adoption. 
A Copy of the adopted plan amendment is available for review at the DLCD office in Salem and the local 
government office. 

Appeal Procedures* 

DLCD ACKNOWLEDGMENT or DEADLINE TO APPEAL: Saturday, August 08, 2009 

This amendment was submitted to DLCD for review prior to adoption. Pursuant to ORS 197.830(2)(b) 
only persons who participated in the local government proceedings leading to adoption of the amendment 
are eligible to appeal this decision to the Land Use Board of Appeals (LUBA). 

If you wish to appeal, you must file a notice of intent to appeal with the Land Use Board of Appeals 
(LUBA) no later than 21 days from the date the decision was mailed to you by the local government. If 
you have questions, check with the local government to determine the appeal deadline. Copies of the 
notice of intent to appeal must be served upon the local government and others who received written notice 
of the final decision from the local government. The notice of intent to appeal must be served and filed in 
the form and manner prescribed by LUBA, (OAR Chapter 661, Division 10). Please call LUBA at 
503-373-1265, if you have questions about appeal procedures. 

*NOTE: THE APPEAL DEADLINE IS BASED UPON THE DATE THE DECISION WAS 
MAILED BY LOCAL GOVERNMENT. A DECISION MAY HAVE BEEN MAILED 
TO YOU ON A DIFFERENT DATE THAT IT WAS MAILED TO DLCD. AS A 
RESULT, YOUR APPEAL DEADLINE MAY BE EARLIER THAN THE ABOVE 
DATE SPECIFIED. 

Cc: Phil Nachbar, City of Tigard 
Gloria Gardiner, DLCD Urban Planning Specialist 
Meg Fernekees, DLCD Regional Representative 
Chris Shirley, FEMA Specialist 
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1 2 DLCD 
Notice of Adoption DEPTOF 

THIS FORM MUST BE MAILED TO DLCD 1 9 2009 
WITHIN 5 WORKING DAYS AFTER THE FINAL DECISION . cONSFRVATJON 

PER ORS 197.610, OAR CHAPTER 660 - DIVISION 18 AND D ^ E l S p M E M T 

Jurisdiction: City of Tigard Local file number: DCA2008-00005 

Date of Adoption: 8/18/09 Date Mailed: 8 /18/09 

Was a Notice of Proposed Amendment (Form 1) mailed to DLCD? Yes Date: 12/23/2008 

I I Comprehensive Plan Text Amendment Q Comprehensive Plan Map Amendment 

[Xl Land Use Regulation Amendment Q Zoning Map Amendment 

I | New Land Use Regulation Q Other: • 

Summarize the adopted amendment. Do not use technical terms. Do not write "See Attached". 

A Community Development Code Amendment amending Section 18.775.070.B.5, removing a criterion which 
prohibits pathways located within or adjacent to the floodplain to be below the elevation of the average annual 
flood and, instead; require that pedestrian/bicycle pathway projects within the floodplain include a wildlife habitat 
assessment that shows the proposed alignment minimizes impacts to significant wildlife habitat while balancing the 
community's recreation and environmental educational goals. 

Does the Adoption differ from proposal? Yes, Please explain below: 

The Council added the requirement that pedestrian/bicycle pathway projects within the floodplain include a wildlife 
habitat assessment that shows the proposed alignment minimizes impacts to significant wildlife habitat while 
balancing the community's recreation and environmental educational goals: 

Plan Map Changed from: N / A to: N / A 

Zone Map Changed from: N / A to: N / A 

Location: Citywide Acres Involved: 0 

Specify Density: Previous: N / A New. N / A 

Applicable statewide planning goals: 

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 
K K D D S D S ^ D K D . • • • • • • • • 
Was an Exception Adopted? • YES ^ N O 

Did DLCD receive a Notice of Proposed Amendment... 

45-days prior t:o first evidentiary hearing? [X] Yes Q N o 
If no, do the statewide planning goals apply? UH Yes Q N o 
If no, did Emergency Circumstances require immediate adoption? Q Yes Q N o 

DLCD file No . ° 1 2 " 0 8 < 1 7 2 9 5 > [ 1 5 S 8 ° 1 



Please list all affected State or Federal Agencies, Local Governments or Special Districts: 

City of Tigard 

Local Contact: Gary Pagenstecher Phone: (503) 718-2434 Extension: 

Address: 13125 SW Hall Boulevard Fax Number: 503-718-2748 

Gty: Tigard Zip: 97223-8189 E-mail Address: garyp@tigard-or.gov 

ADOPTION SUBMITTAL REQUIREMENTS 
This form must be mailed to DLCD within 5 working days after the final decision 

per ORS 197.610, OAR Chapter 660 - Division 18. 

1. Send this Form and TWO Complete Copies (documents and maps) of the Adopted Amendment to: 

ATTENTION: PLAN AMENDMENT SPECIALIST 
DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 

635 CAPITOL STREET NE, SUITE 150 
SALEM, OREGON 97301-2540 

2. Electronic Submittals: At least one hard copy must be sent by mail or in person, but you may also submit 
an electronic copy, by either email or FTP. You may connect to this address to FTP proposals and 
adoptions: webserver.led.state.or.us. To obtain our Username and password for FTP, call Mara Ulloa at 
503-373-0050 extension 238, or by emailing mara.ulloa@state.or.us. 

3. Please Note: Adopted materials must be sent to DLCD not later than FIVE (5) working days following 
the date of the final decision on the amendment. 

4. Submittal of this Notice of Adoption must include the text of the amendment plus adopted findings and 
supplementary information. 

5. The deadline to appeal will not be extended if you submit this notice of adoption within five working 
days of the final decision. Appeals to LUBA may be filed within TWENTY-ONE (21) days of the date, 
the Notice of Adoption is sent to DLCD. 

6. In addition to sending the Notice of Adoption to DLCD, you must notify persons who participated in the 
local hearing and requested notice of the final decision. 

7. Need More Copies? You can now access these forms online at http://www.lcd.state.or.us/. Please 
print on 8-1/2x11_ green paper only. You may also call the DLCD Office at (503) 373-0050; or Fax 
your request to: (503) 378-5518; or Email your request to mara.ulloa@state.or.us - ATTENTION: 
PLAN AMENDMENT SPECIALIST. 

http://www.lcd.state.or.us/LCD/forms.shtml Updated November 27, 2006 

mailto:garyp@tigard-or.gov
mailto:mara.ulloa@state.or.us
http://www.lcd.state.or.us/
mailto:mara.ulloa@state.or.us
http://www.lcd.state.or.us/LCD/forms.shtml


Q T Y O F TIGARD, O R E G O N 
TIGÀRD CITY C O U N Q L 

O K R I N A N C E NDvP9-JJ 

AN ORDINANCE AMENDING THE TIGARD COMMUNITY DEVELOPMENT CODE SECTION 
18.775.070.B.5, REMOVING A CRITERION WHICH PROHIBITS PATHWAYS LOCATED WITHIN 
OR ADJACENT TO TtiE H.OÓDPLMN TO BE BELÒWTHÉ ELEVATION OF THE AVERAGE 
ANNUAL FLOOD AND, .INSTÈÀD; REQUIRE THAT PEDESTRIAN/BICYCLE PATHWAY 
PROJECTS WITHIN. THE FLOODPLAIN INCLUDE A WILDLIFE HABITAT ASSESSMENT THAT 
SHOWS THE PROPOSED ALIGNMENT MINIMIZES IMPACTS TO SIGNIFICANT WILDLIFE 
HABITÂT WHILE BALANQNG THE C^MMONITTS REOÌEATÌÓN AND E Ì ^ R Ò N ^ N T À L 
EDUCATIONAL GOAI^, .pCA2TO-OTO5)^ è ' , 

WHEREAS, thè Gtyfs-, Planning Division has requested to amend. Chapter 18.7.75 •- ;Sënsitivé' Lands of the 
Tigard Development Gode to remove a criterion x^iiçh prohibits pathways located within of adjacent to the 
floodplain to be below^the elevation of the average ̂ annual flood and, instead; require rthat pedestrian/bicycle 
pathway projects within the floodplain include a wildlife habitat assessment that shows the proposed alignment 
minimizes impacts to significant wdldlifè habitat while branding the .con^unity'svrec^ 
educational goals; and 

WHERÌE AS, notice was provided to the Department of Land Conservation and Development 45 days prior to 
the first evidentiary public hearing; and 

WHEREAS, the. Tigard Planning Conimission held public, hearings on February 23,. 2Ó09 and April 6, 2009, 
and recommended approval of theproposed:amendment, as amended to jrequire à wildlife assessment to ensure 
that the proposed alignment minings impacts to significant wildlife habitai; arid 

WHEREAS, notice of thé public hearings "was published inthe Tigaitl Times Newspaper at least 10 business 
days prior to the public hearings; and 

WHEREAS, the Tigard ,'Gty Council has considered applicable Statewide Planning Goals and Guidelines 
adopted tinder Oregon .Revised Statutes .Chapter 197.; any federal or state statutes or regulations found 
applicable; any applicable Metro regulations; any applicable Comprehensive Plan Policies; àiid aiïy applicable 
provisions of the Gtys implementing ordinances; and 

WHEREAS, the Gty-Council has found the fòUowing to be the only applicable review criteria: 
Thè Stàtèwidè lì] ahning Goals and Guide lines adopted under .Oregon ReviSed-Statutes Châpte r i 9 7 [Goal. 1 
Public Involvement; Goal 2, Land Use Planiiiilg; 'Goal. 5 , Natural Resourçës,.Sçènic iand Historic Areàs, and 
Open Spaces; Goal 7, Areas Subject to Natural Hazards; Goal 8j Recreational Needs]; Applicable federal 
[EÈMA] or state statutes or regulations; Àpplicàbìe METRO regulations [Metro Urban Growth 
Management Functional Plan, Title 3, Water Quality and Blood Management, and Title 13, Nature in,. 
Neighborhoods]; Applicable Tigard Comprehensive Plan Goals [Goal 1, PubUç. Involvement; Goal 2, Land 
Use Planning; Goal 5, Natural Resources and Historic Areas; Goal 7, Hazards; Goal 8, Parks, Recreation, 
Trails, and Open Spate]; Applicable provisions of the Gty"s implementing, oïdiriancës [TDC Chaptën» 
18.380, Ï8390^ind 18.775]. 

*Giy Rccoidcr'i Noie, The moiioh adopting Qndinancc ffo.O Ĵ Ï wai: "Mouonby Coundorïlùchjiçr, iitonded by Cbunalor Wcbb, for adoption of Oidirunoc Wo. 
09-11, including di rriniirns changes substituting n wMtfe ihahitat assessment" for 'wfldlifc assessment" iuidincknimg, "Prfaman/biqdc palî y prppas... " .ami nlso 
including Mr. 1-tuper's memo, dated August II, 2009, as par of rhc findings" Mr.Huper's memo is on Hie in the ! CuyRecoid er's office aî partoi-iht Aiigusi 11,2009' 
Council mrcting patJunTrmcrrik for Àgendn'Itcm No. 6. 

ORDINANCE No. 09- j | 
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WHEREAS, 'die Tigaid City Council held jSublic healings on May 12lS', July 14"', and August 11/ 2009 to 
consider the proposed amendment; and 

WHEREAS, the Tigard City Council, has. determined diat the proposed development code amendment is 
consistent with the applicable review criteria., and that approving the. request would be in the best-interestp'£ the 

NOW, THEREFORE, THE CITY OF TIGARD ORDAINS AS' FOLLOWS: 

SECTION 1: The specific, text iimendmcnt attached âS "EXHIBIT A" to this Ordinance is hereby 
adopted and approved by-'the City Council. 

SECTION 2:- The Endings in die; June 29, 2009 Supplemental Staff Report .to the. City Council, Çity 
Attorney's Supplemental Findings (Amended July 22, 2009), Minutes of the: Ftbruaiy 23, 
2009 and April 6, 2009 Planning Commission heanngSj and die Minutes of the May 12,h, 
J\ily i4,h, .and. August j 1,h 2009 Council hearings are hereby adopted in .explanation o i the 
Council's decision. 

SECTION 3: This ordinance shall, he. effective 30 days after its passage by the Council, signature by the 
Mayor,.and posting by ;the 'City Recorder. 

PASSED: By UJ?i fcrvirDQ.liS vote of ill Council members present after being read by iiumbér 
and title only, this J J L ^ d a y o j j c 2009". 

MbUnjt lO 
Catherine Wheatleyy City Recorder 

APPROVED: By Tigard City Council diis 

AnnroVed as to form: 

City Attorney 

I II 
Date 

CraigiJiiÎcsen, Mayor 

ORDINANCE No. 09- ) I 
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EXHIBIT A 

DCA2008-00.005 
SENSITIVE LANDS PERMIT REQUIREMENTS 

This text amendment employs the following formatting: 
[Stiiltctfomgh] - Text to bè removed 
[Bold italici] - Text to be added 

l8.775;070 Sensitive Land Permits 
A. Permits' required. Ah applicant^ who wishes, to. develop within a sensitive ùrèa, as defined in Chapter 

38:775; must obtain a permitincertain situations. Depending-Qn the natii reaiid intensity òf the 'proposed 
activity within a sensitive asta, either a Type II òr Type III permit is required,. as delineated in Sections 
18.775.02Q.F and 18:775.020:G. The approval criteria for various kinds of séhsitivé.areas, e.g., floodplain, 
are presented in Sections 18.775.070.B - 18.775.070.E below. 

B. Within the IQO-year floòdplaih;:The Hearings Officer shall approve, Approve with conditions or deny an 
application request within the '100- year floòdpiain based upon findings that ; all ,of the, following criteria 
have "been satisfied: 

1. Land fórni alterations sball preserve:or enhance the floodplain storage function, and maintenance of die 
zero-foot rise fioodway shall not result in any encroachments, -including fill, new construction, 
substantial improvements .and other development unless certified by. a registered professional engineer 
that the encroachment will not result.in any increase in flood levels during thè base/flood discharge; 

2. Land form alterations or developments within the 100-year floodplain shall he allowed only in areas 
designated as commercial of industrial on tlie comprehensive plan lahd. use map, except that alterations 
ór developments associated with community recreation ruses, utilities, or public support facilities as 
defined in Chapter 18.120 of the CommunityDevelopment Code shall bè allowed in areas designated 
residential subject. to applicable zoning standards ; 

3. Where a .land forni alteration or development is permitted to occur ¡within die floodplain it will not 
result in any increase in the wàtèr surface elevation of the l'ÒO-year .flò'od; 

4, The J and formalteration^or development plan includes a pedes trian/ bicycle pathway in accordance with 
thê  adopted pedestrian/bicycle pathway plan, unless die construction of said pathway is deemed by the 
Hearings Officer as untimely, 

within the floodplain shäll include a 
wildlife habitat assessment that shows the proposed alignment minimizes, impacts to significant 
wildlife habitat while balancing the community's recreation and environmental educational 

6. ITie necessary U.S. Aitny Corps of Engineers and State of Oregon Land Board, Division of State 
Lands, and CWS.permits and approvals shall be.obtained; and 

7. Where land form alterations and/or development are- allowed witliin and adjacent to the 100-year 
floodplain, the Gty shall require the consideration of dedication of sufficient open land area within and 
adjacent to the floodplain in accordance with the comprehensive plan: Tliis area shall include portions 
of a suitable elevation for the.construction of a pedes trian/bicycle pathway within the floodplain in 
accordance with the adopted pedes trian/bicycle pathway 'plan. 



f - — rim 

Gary Pagenstecher 

From: Brian Harper [Brian.Harper@oregonmetro.gov] ^ J i / l u f l ^ 
Sent: Tuesday, August 11, 2009 4:10 PM ^ 
To: jfrewing ( C ? L t n c A ( m t a 
Cc: Tim O'Brien; Gary Pagenstecher v j 
Subject: FW. Tigard Removal of Goal 5 Protection c V L [ [ - ¿ ^ 9 

C o t t n c t I Vno-Hon i n c l u i £ s 
Mr. Frewing, 4 - K i S a 9 Oour\ o f Umi 

•nr\dii\Qs. OccLtr\ar\(£ f\Jo. 0<t- 11 
My apologies for not responding sooner. I wanted to make sure that I assembled all the necessary information to 
answer your inquiry prior to contacting you. First, thank you for bringing this item to our attention here at Metro. It is 
sometimes difficult to track all of the changes that can and do occur at the local level on a day-to-day basis. Second, I 
was able to talk to Gary Pagenstecher with the City of Tigard this afternoon. He provided me with a copy of the 
information packet that will be in front of the Tigard Council tonight, as well as an explanation of the course of action 
that the City is taking in regards to trail construction. Based on this information, internal discussion here at Metro, and 
discussion with City staff, Metro has no clear objection to this change. There are several reasons why Metro has 
reached this determination: 

• Exempted uses and development that are allowed under the Metro Title 13 Model Ordinance are allowed in 
local jurisdictions development standards. Currently, the Metro Title 13 Model Ordinance, Section 2.E allows 
limited types of development, redevelopment, operations, and improvements, including the following: 

1. Low-impact outdoor recreation facilities for public use, outside of Water Quality Resource Areas, including, 
but not limited to, multi-use paths, access ways, trails, picnic areas, or interpretive and educational displays 
and overlooks that include benches and outdoor furniture> provided that the facility meets the following 
requirements: 

'a. It contains less than 500 sq. ft. of new impervious surface; and, 

b. Its trails shall be constructed using non-hazardous, pervious materials, with a maximum width of four feet. 

• In terms of clear and objective standards related to Title 13, the issue is slightly more complicated. Tigard 
clearly exerted a clear and objective standard previously by forcing this type of pathway development out of 
designated sensitive lands. However, Title 13 also requires a discretionary standard in addition to a clear and 
objective one, for all types of potential development as it relates to protected Title 13 areas. In this respect, 
Tigard did not previously provide a discretionary process for trail development (that I am currently aware of). 
Under their new proposal, the submittal of a wildlife assessment clearly classifies as a Discretionary Process for 
construction of a trail. The clear and objective standard would be to not develop in the protected area, but if it 
was still deemed necessary to do so, an additional wildlife assessment would be required before construction 
could be approved. (I realize that there is still the question of what a "wildlife assessment" entails, but the 
intent is above and beyond a clear and objective standard). 

• You state in your e-mail that the recreation and environmental education goals of Tigard's Comprehensive Plan 
will override any impact on Goal 5 resources. Metro would contend that is not the intent of Tigard's proposed 
changes, nor the outcome. In this instance, Tigard is requiring a Wildlife Assessment for the direct purpose of 
weighing the potential benefits of a proposed trail against the potential costs it might have towards a Goal 5 
resource area. Realistically, State and Regional Planning goals are not mutually exclusive. There are many 
instances where local, regional or state planning goals are at direct odds with one another. It was the goal of 
Title 13 to encourage the protection of valuable natural resources, while also taking into consideration that 
there will be instances where local jurisdictions must make decisions about prioritization of planning goals. In 
some instances, it is reasonable to expect that the construction of a trail, which will help meet a 
recreation/education/activity goal will take precedent over a habitat protection goal, provided all steps possible 

l 



are taken to minimize impact to the resource. In this case, Metro is confident that the City of Tigard 
understands this concept and will be adopting regulations to this effect. 

Again, I wish to express our thanks fqr your effort to bring this matter to our attention. It is important that we work 
together with members of the public to scrutinize local land use decisions as they apply to our valuable natural 
resources. I do hope that the above explanation is clear and helps to clarify Metro's position on this matter. If you have 
any further questions of myself or questions in genera! regarding Title 13, please do not hesitate to contact me' 

Brian Harper 
Assistant Regional Planner 
Metro p 

503-797-1833 office 
503-797-1930 fax 
brian.harper@oreeonmetro.gov 

www.oregonmetro.eov 
Metro I People Places. Open Space 

From: jfrewing [mailto:jfrewing@teleport.com] 
Sent: Monday, August 10, 2009 3:11 PM 
To: Tim O'Brien; Brian Harper 
Subject: Tigard Removal of Goal 5 Protection 

Tim O'Brien 
Brian Harper 

Gentlemen, 

This memo reports what I believe is an action which takes City of Tigard out of compliance with its earlier 
commitment to Nature in the Neighborhoods provisions (Goal 5) of the METRO code. 

Tigard has been a member of the Tualatin Basin Natural Resources Coordinating Committee for some time, 
and a year or so ago reviewed its development code for adequacy with the recommendations of the TBNRCC 
and made several changes for compliance. METRO and DLCD then approved the code provisions of the 
member Washington County cities and county as compliant with the METRO Nature in the Neighborhoods 
regulations and Goal 5. 

Recently, Tigard has acted toward a change in its regulations which seriously impact (ie, detract from 
protection of) the fish and wildlife resources of the city. The city development code, upon enactment of the 
TBNRCC provisions, included (and had included for some time) a provision that for sensitive lands, plans for 
any pathway on sensitive lands would be required to show such pathways to be located above the elevation of 
the annual average flood. A recent proposal (a 'post acknowledgement plan amendment, PAPA), would have 
simply eliminated such requirement, allowing pathways even closer to streams and their important wildlife 
habitat, including Goal 5 resources. In the course of public review, the city proposal has been modified, still 
allowing pathways lower than the elevation of the annual average flood, but requiring "Pedestrian/bicycle 
pathways within the floodplain shall include a wildlife assessment that shows the proposed alignment 
minimizes impacts to significant wildlife habitat while balancing the community's recreation and 
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environmental educational goals." This change allows a new conflicting use in the areas below the level ofThe 
annual average flood, which is the very area wfiere many riparian plants and animals depend on cloSe access 
to streams, lakes and wetlands. Goal 5 resources are in this area below the level of the annual average flood. 
Pathways in this area below the level of the annual average flood will conflict with Goal 5 resources; the 
findings by Tigard for their proposed change even state that the conflict will be that "necessary to achieve the 
City's recreation and environmental education goals." - indicating that there will be no balancing (no 
consideration), but that the recreation and environmental education goals override any impact on Gbal 5 
resources. The Goal 5 resources are thereby not protected as required by state law. 

Additionally, while this revised language widens the area of concern, from the elevation of the annual average 
flood to the floodplain (100-year flood level), it replaces a clear and objective criterion with one which is 
essentially a submittal requirement - submittal of a piece of paper (actually, it doesn't even require submittal 
of a study as part of an application!). The METRO code, at 3.07.1330 B.5 requires that even for TBNRCC cities, 
local codes must comply with "All other provisions of this Metro Code Section 3.07.1330 The very next 
code section, METRO code 3.07.1330 C requires that implementing ordinances "shall contain clear and 
objective standards" and goes on to define 'clear and objective'. Tigard staff and legal counsel agree that their 
proposed code change is subject to state Goal 5 and METRO regulations as approval criteria. 

The proposed Tigard rule is not clear and objective. It does not contain a fixed numerical standard, it is not a 
nondiscretionary requirement (such as 'above the annual average flood elevation') and it is not. a performance 
standard that 'describes the outcome to be achieved, specifies the objective criteria to be used in evaluating 
outcome or performance, and provides a process for application of the performance standard, such as a 
conditional use or design review process.' 

The Tigard City Council is scheduled to adopt its revised rule, described above, on August 11, 2009, to be 
effective 30 days later. Please review this matter and take action to enforce the protective measures for fish 
and wildlife in the Tigard code as of the date of its METRO approval in accordance with Title 13. Please let me 
know of your review and enforcement actions. 

Thanks, 

John Frewing 7110 SW Lola Lane, Tigard, OR 97223 jfrewing@teleport.com 503-245-5760 
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