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INTERNATIONAL DEVELOPMENTS

J.5.~Canada Gulf of Maine Boundary

Determined

On October 12, 1984 the Intesrna-
tional Court of Justice (ICJ}) handed
down its landmark decision delimiting
the U.8.~Canada maritime boundary in the
Guif of Maine. belimitation of the

Maritime Boundary in the GulfE of Maine

Area (Canada/U.S.), 1984 ICJ Rap. 246.
Pursuant to this decision, the U.8. and
Canada are to share the great bounty of
Georges Bank's fishery resources,
Canada is now entitled to the lion's
share of Georges Bank's mul:timillion
doliar scallop Fishery located on 1its
rich Northeast Peak, whsreas both coun=-
tries now jointly share several stocks
of grouondfish divided in two by ths new
boundary. As a practical result, this
decision profoundly affects optimum
management of these resources and conse-

guently mandates international coop=ara-.

tion 1in conservation and management.
Moreover, as the delimitation marks the
First single boundary ever drawn for
both the continental shelf and ths water
column, this decision provides a signif-
icant milestons in the law of interna-
tional maritime bhoundariss,

Reflecting a century-old conflicet,
the dispute over Gulf of Maine resources
began In earnest in 1977 when the U.S.
and Canada simultaneously expanded their
fishery Fjurisdictions to 200 nautical
miles. In the Gulf of Maine, the new
jurisdictions incorporated some of the
world's richesc fishing grounds, includ-
ing that of the prized Georges Bank,
over which the c¢laims clashed irrecon=-
cilably. Bilateral negotiations failed
to resolve the dispute, forcing the two
countries to seek outside binding
settlement. In a Special Agresment
submitted November 1981, the two coun-
tries asked a five-member Chamber of the
ICI, pursuant to Article 26 of the
Statute of the ICJF, to delimit by a
single boundary both the continantal

shelf and the water column of the Gulf
of Maine,

The ICJ based iks delimitation
almost exclusively on gzography. In so
doing, it clarified the rule of custom-
ary international law which requires
that maritime bhoundary delimitations, in
the absence of agreemant, be based on
equitable principles adjusted to account
for relevant circumstances in order to
achieve an aquitable result. Ss2e, e.q.,
Cagse Concerning the Continental Shelf
(funisia/Libva), 1982 ICJ Rep, l8. ‘'The

court drew an initial boundary based on
the equitable principle of c¢oastling
geography. The line bisecting the angle
formed by the Nova Scotia and HNorth
American c¢ontinent c¢oastal parallels
provided the initial delimitation. In
making this initial delimitation, the
ICI rejected application of the equi-
distance principle as definsd in Article
6 of the 1958 {Convention on the Conti-
nantal Shelf even though both countries
are party to the treaty. The 1958 Con-
vention governed only the continental
shelf and was thus Found inapplicable to
the deal-purpose boundary. Furthermore,
the court £ound that equidistance had
not bhescoms a deneral rule of maritime
boundary delimitation in customary
international law and the court was thus
under no obligation to follow it.

) Relevant circumstances considerad
by the ICY in making its initial delim-
itation =quitable were again geograph-
ical: the boundary was adjustad by the
proportional lengths of coastiines, In
flatly refusing to consider c2rtain non-
geographical circumstances proposed by
both parties, the court further empha-
sized the relationship of geography to
equitable delimitations. Thus histori-
cal fishing pattzrns, socio-economic
dependence on [ishery resources, and
naturally esxisting ecological bhoundaries
delimiting £fishery resources were all
deemed irrelevant to achieving an egui-
table result.



Pacific Salmon Treaty Ratified

After nearly 20 years of negotia-
tions the U.S. and Canada have finally
reached agreement on how to address the
problem of foreign interception of
Pacific salmon. In March, 1985, the two
countries ratified the bilateral Treaty
Concerning Pacific Salmon, and in so
doing pledged their -commitment to pro-
mote salmon conservation and to provide
compensation for intercepted fish.
Salmon interception refers to the £fish-
ing by the fishermen of one country of
salmor originating in fresh waters of
another country--a problem which arises
due to the long ocean migrations of
Pacific salmon. Foreign interception
has been blamed as at least partially
responsible for the declining abundance
of many Pacifiic salmon stocks by reduc—
ing the number of fish that would other-
wise return te spawn and by frustrating
management efforts aimed at conservation
and enhancement.

The Treaty establishes an eight-
member bilateral Pacific Salmon Commis~
sion as the coastwide management author-
ity charged with carrying out the pur-
poses of the Treaty. The Commission is
comprised of Canadian and U.S., sections
of four members each; each section has
one vote and both sections must approve
any Commission recommendation or deci-~
sion. The Commission in turn is sup-
ported by the technical assistance of
three geographically distinct Panels:
the northern, southern, and Frazer River
Panels, The Frazer River Convention,
signed May 26, 1930 and entered into
force July 28, 1937, has besn superseded
by the new Pacific Salmon Treaty. The
International Pacific Salmon Fishery
Commission c¢reated by that Convention
shall, however, continue to function
until its responsibilities are trans-
ferred to the Fraser River Panel and the
Government of Canada.

The Treaty charges the Commission
with two simple yvet ambitious responsi-
bilities: (1) to 'prevent overfishing
and provide for optimum production”—-the

so called conservation principig~-and
(2) te T'provide for each Party to
receive benefits equivalent to the pro-
duction of salmon originating in its

waters"--the so called equity principle,
which is intended to provide for compen-
sation for intercepted £ish. Ta meet
these goals, the Commission is to con-
sider the . desirability of reducing
interception while considering the
desirability cof avoiding economic and
social disiocation of existing Ffisher-
ies.

Implementation of these goals will
reguire extensive research to determine

stogk-specific migration patterns and
the extent of their interception., Anal-
vsis of binary coded wire tags implanted
in hatchery reared salimon which dasig-
nate the date and site of release will
aid the Commission researchers in guan-
tifying the harvest of specific stocks
in specific fisheries. However, since
these =xact questions Thave plagued
Pacific salmon managers for decades, the
Commission faces no small task. More-

over, guantifying the benefit of salmon
production remains in such a state of
scientific, economic, and sociological

infancy that the Commission is not even
expected to fully implement the equity
principie for several years. Thus the
Commission’s short term goal is to
ensure that fishery regimes are devel~
oped in an '"eguitable manner" taking
into account the Treaty's equity prin-
ciple.

DOMESTIC DEVELOPMENTS

OQuter Continental Shelf Q0il and Gas

1. Federal Consistency Issues

Several recent federal court deci-

sions significantly affect regulations
governing federal outer continental
shelf (OCB) o0il and gas development.
The most significant was Clark v.
California, 464 g.8. 312 (1984) .
Writing for the majority, Justice

O'Conner's opinion held that the sale of
0CS leases by the Department of Interior
was not an activity which directly
affected the state's coastal zone within
the meaning of the Coastal Zone Manage-
ment Act (CZMA) § 307(c)(l). Therefors,
a review for consistency with the
state's federally approved coastal man-
agement program is not reguired.

In reaching its holding, the court
found that based upon legislative his~
tory Congress did not intend that the
consistency reguirement apply to OCS
lease sales. The court did recognize,
however, that by purchasing an 0CS
lease, a company gained no vested right
to explore, develop, or produce ©il and
gas. In addition, consistency reviews
are expressly mandated at the explora-
tion and dGevelopment stages of 0CS8
activity by CZMA § 307{c}{3) (B}.

On August 30, 1985, the National
Oceanic and Atmospheric Administration
of the Department of Commerce amended
its regulations to exclude Outer Conti-

nental Shelf (0CS) oil and gas lease
salegs from the federal consistency
requirements of § 307(c){l). This step

was taken to conform federal regulations
to the Clark v. California decision. 350
Fed. Reg. 35210 (Oct., 15, 1985).




Fischer, CV No. 84-2362
(C.D. Cal. Oct. 11, 1985), appeal pend-
ing 9th Cir., & federal district court
found that the California Coastal Com-
mission did not have authority under
CZMA § 307{c)(3){(B) to object to the
impacts of 0CS oil and gas actlvities
occurring beyond the three-mile territo-
rial sea. The decision came as a result
of a suit filed by Exxon claiming that
the Coastal Commission did not have the
authority to restrict exploratory drill-
ing operations seven miles offshore in
the Santa Barbara Channel. The Commis-
sion claimed that such drilling would
interfare with a seasonal thresher shark
fishery wutilized by local Eishermen and
thus was inconsistent with California's
coastal management program. The Secre-
tary of Commarce had sustained Califor-

In Exxon v.

nia*s consistency objection {48 Fed.
Reg. 40771 {Aug. 26, 1983); 49 Fed. Regq.
11699 (March 8, 1984)) but the district

court allowed Exxon to proceed. See 6
Territorial Sea No. 1 (Univecsity of
Maine Marine Law Institute, March 1986)
for a detailed analysis v,
Fischer.

In ancther decision dealing with
0OCS lzase sales and the environment, the
9th Circuit Court of Appeals found that
the Secretary of Interior could defer
the imposition of measures designed to
protect gray and right whales from pos-

sible o0il spills until after an O0CS
lease sale has taken place, Village of
Falgse Pass v. Clark, 733 F.2d 605 (9th

Cir. 1984). The court relied heavily on
the analysis in Clark v. California that
the various stages of OCS5 oil and gas
development are legally separate and
distinct. Therefore, because a lease
grants only limited vights to explore
without drilling, the imposition of
environmental safeguards required by
fedsral laws such as the Endangered
Species Act generally may be deferred to
post-lease stages.

In an appeal by Gulf Qil to the
Sacretary of Commerce from a decision by
the California Coastal Commission (CCC}),
the Secretary found a Gulf Plan of
Exploration {POE} consistent with Sec-
tions 307(¢) {3} (A) and (B) of the Coast-
al Zone Management Act (CEIMA). 51 Fed.
Reg. 2416 {Jan. 16, 1986). The CCC had
found Gulf's POE inconsistent with the
CZMA because of the lack o¢f onshore
facilities to ensure the safest and most
efficient method of oil exploration,
development, and transportation, and the

cumulative effects of offshore opera~
tions on coastal resources. The CCC
decision was intended to prevent the

driiling ©f a single exploratory well
four miles Ffrom the California coast
near the 8an Luis Obispo-Santa Barbara
county line, The Secretary overruled

of Exxon

the CCC, finding Gulf's PCE consistent
with the CZMA because it would contrib-
ute to the national interest in attain-
ing energy sufficiency. Also, the
adverse eFfects of the project on the
natural resources of the coastal 2zone
were not substantial enough to outweigh
its contribution to the national inter-
est, Finally, the Secretary found that
the. Clean Air Act and Clean Water Act
were not violated and there was no rea-
sonable alternative to the Gulf POE
which c¢could be conducted in a manner
consistent with the California Coastal

Management Program. 51 Fed. Reg. 2416
{Jan., 16, 1986).
2. Alaskan Natives' Rights

In People of Village of Gambell v.
Clark 746 F.2d 572 (9th Cir. 1984),
Alaskan natives challenged OCS o0il and
gas development in the WNorton Sound
because it would adversely affect their
aboriginal right to subsistence hunting
and fishing. The court found this claim
to be without merit, stating that even
if the natives did have an aboriginal
cright to hunt and £fish, it had been
extinguished by the Alaskan Native
Claims Settlement Act, 43 U.S5.C.A. §§
1601-1628, L1603(b). See also Inupiat
Community of the Arctic Slope v. U.S5.
T4 F.2d4 570 (9th Cir. 1984), cert.
denied, 106 5. Ct. 68 (19853). The court
did accept the second contention of the
natives that the Alaska National Inter=-
est Land Conservation Act (ANILCA), 16
U.s.C.A., § 3120, applied to OCS8 lands
and waters, In doing this, the court
recognized that the BSecretary of Inte-
rior did have a duty to see that the
utilization of the OCS for oil and gas
development causad the least possible
adverse impact upon rural Alaskan resi-
dents who depend upon subsistence
rasource uses for their survival.

In a subsequent appeal in the same
case the 9th Circuit enjoined farther
exploratory drilling by OCS lessees in
Nerton Sound and the Navarin Basin
pending further consideration by Inte-
rior of potential impacts on native
subsistence hunting and fishing, stating
that "the uses and needs of the Alaskan
Natives . . . must prevail over our
possible energy needs." Gambaii v,
Hodel, 774 F.2d 1414 ({9th Cir. 1985},
petition for cert. filed. See also
Kitlutsisti v. ARCO Alaska, Inc., 592 F.
Supp. 832 ({(D. Ak. 1984), appeal dis-
missed as moot, 782 F.2d 800 (9th Cir.
1986) (Norton Sound drilling enioined
pending issuance of water pollution
permit by federal EPA}. Affirmed on
appeal befors the 9th Circuit in April
1986 was Tribal Village of Akutan v.
Hodel, 16 ELR 20245 (D. Ak. Jan. 13,
1286), where the district court had




enjoined the Bristol Bay 0CS lease sale

because the Interior Secretary had
applied an incorrect standard under
ANILCA in approving a lease sale
"unlikely" to affect subsistence life-—
styles, ’

3. Outer Continental Shelf Lands Act

Saction 8({qg)

In a case with important political
and fiscal implications, a federal dis-
trict court in Texas was called upon to
decide what was meant by a "fair and
equitable” division of revenues from OCS
oil and gas produced from so called
"8(g)" lands. Texas v. Interior, 580 F.
Supp. 1127 (E.D. Tex. 1984); see 43
U.5.C.A. § 1337(qg). At stake in the
litigation was $1 billion. 8(g) lands
are the innermost three mile strip of
federal offshore lands which lies imme-
diately adjacant to state owned offshore
lands. Texas argued that the just andg
equitable division of menies from these
- lands should be made after a broad anal-
ysis, taking inte account things such as
the onshcore economic impacts of offshore
development and the enhancemant in value

of federal tracts that has occurred
because of prior state offshore
leasing. The Secretary of Interior

claimed that only a single factor should
be used in determining a "fair and equi-
table" allocation of 8(g) monies, that
being the drainage of oil and gas from
beneath statsz lands. The court gided
with Texas as to which approach should
be used, and hasad upon the facts and
circumstances presented in the immediate
case, called for a 50/50 division of the
8{g) monies between Texas and the fad-
eral government. The case has been
appealed to the Fifth Circuit Court of
Appeals.

The omnibus budget bill signed by
President Reagan in April 1986 assumes
that $4 billion in 8{(g) revenues (27%)
would be released from escrow to Louisi-
ana, Texas, Alabama, California, Alaska,
Mississippi and Florida. Future
bonuses, rentals and royalties subiject
to 8(g) would also be split 73%-federal,
27%—states, except that future royalties
Erom existing 8(g) leases would be dis-
tributad on the basis of surface acreage

actually within three miles of state
waters but at a 50% rate.
4. OCS Lease Terms

The Department of Interior has

adopted a programwide policy on a watear-
depth criterion for longer primary lease
terms for QOCS oil and gas leases, 50
Fed. Reg. 13289 (Apr. 13, 1985). 1In the
initial stage of the program, leases on
blecks in water from 400 to 9200 meters
deep will be issued on a sale by sale

basis with an 8 year primary lease term
as opposed to the former practice of
leasing such areas for only 5 years. It
will also be stipulated, however, that
exploration must be commenced within the
Eirst 5 years of the primary term. This
requirement 1is to ensure diligence.
This 5 year commencement requirement
could be delayed if a suspension of
operations is approved under 30 C.F.R. §

250.12. Otherwise, the lease would be
cancelled after the initial 5 vyear
period. If an exploratory well is
drilled under an exploration plan

approved under an approved unit agree-
ment, the well could satisfy the drill-
ing requirements on each of the vnitized
leases. This programwide policy change
will not affect leases on blocks with
water depths of 900 meters or more,
where primary lease terms will continue
to be 10 years. The same 10 year pri-
mary lease term will remain in effect
for the Arctic 0CS.

Marine Sanctuaries

In a tentative ruling by the U.S.
District Court for the Central District
of California, Judgs Alicemarie Stotler
rejected a claim by the Western 0il &

Gas Agsociation (WOGA} challenging the
designation o©of the Channel 1Islands
National Marine Sanctuary. WOGA  w.
Byrne, CV No. 82-5034-AHS (March 22,
I985). WOGA had asserted that the des~

ignation of the Sanctuary and the issu-
ance of regulations which prohibit new

0il and gas development within the
boundaries of the Sanctuary were
invalid. The claim was based on a

theory that the designation and requla-
tions had caused substantial injury to
several of WOGA's members. The court's
March 1985 tentative yculing rejected
these claims, saying that WOGA had
failed to show that the decision by the
Secretary of Commerce to designate trhe
Sanctuary and promulgate the "no oil"
regulations was arbitrary, capricious or

an abuse of disc¢retion. Basing its
ruling on statutory construction and
legislative history, the court Found

that the Secrstary did indeed have the
discretion to designate sanctuaries and
promulgate regulations that would rea-
sonably promote their purposes,
Furthermore, the court found the *no
0il" regulations a necessary step to
protect against oil spills, aural and
visual disturbances, and air and water
polliution, All of these negative
aspectis, wrote Judge Stotlaer, are atten-—
dant upon normal hydrocarbon operations
and can be prohibited by regulations
designed teo provide comprehensive man-
agement of waters designated as marine
sanctuaries,

In another Channel Islands Sanctu-
ary oil and gas dispute, the California



Coastal Commission's consistency objec—
tion to Union 0Oil's exploration plan to
drill two new wells within the bound-
aries of the sanctuary was overruled by
the Becretary of Commerce on appeal.
The Secretary found the exploration plan
to be consistent with the objectives of
the CZMA and allowed federal agencies to
approve exploration activities as
described in the Union 0il exploration
plan. 50 Fed. Reg. 872 ({Jan. 7, lL985)}.

Federal—-State Boundary Determinations

The Supreme Court decided two major
domestic offshore boundary disputes in
1985. In U.S5. v. Maine, ({(Rhode Island
and New York boundary case), 105 8. Ct.
992 (l985), the court determined that
Long Island, although in reality an
island, would be considered a peninsula
attached to the New York mainland. The
decision classified Long Island Sound as
a closed bay and therefore part of the
inland waters of New York and Connecti-
cut, The baseline drawn from Long
Island to Watch Hill on the mainland,
however, defeated the Rhode Island claim
to Block Island Scound as part of its
territorial sea.

In U.8. wv. Louisiana, et al.,
{(Alabama and Mississippl boundary case),
105 8. Ct., 1074 {1985%), Mississippi
Sound was found te be an Yhistoric
bay." An historic bay is one in which
the U.s. has exercised continuous
authority and where foreign states have
acguiesced in that authority. Because
Mississippl Sound met these criteria, it
wag found to constitute inland waters of

Alabama and Mississippi, giving them:

title to the submerged lands undsr the
Sound and an additional three miles
seaward. Significantly, the court
rejected a straight baseline approach
for determining the seaward 1limit of
iniand waters because such an approach
has not yet besn adopted by the federal
government.

Navigation
1. Pollution Prevaention and Preemption

In Chevron v. Hammond, 726 F.28 483
(9th Cir., 1984), cert. denied with opin-

ions, 105 S. Ct. 2686 (1985), the 9th
Circuit found an Alaska statute prohib-
iting the discharge into state waters of
any ballast which had been stored in oil
cargo tanks not preemptad by a lower
Coast Guard standard. The Coast Guard
standard was promulgated pursuant to the
Port and Waterways Safety Act (PWSA) as
amended by the Port and Tanker Safety
Act (PTSA), 46 U.S.C.A. 391(a).

Distinguishing the PWSA's intent to
compietely occupy the field of tanker

design found in Ray v. ARCO, 435 U.S.
151 {1978}, the court found no intent in
the PTSA to entirely occupy the field of
tanker ballast discharge regulation.
Instead, the court found Congressional
recognition of a need to collaborate
with states in such regulation and
deferred to Alaska's right to set high
environmental protection standards
within its waters, Furthesr, it found
the objectives of both the state and
federal statutes similar and thereby
concluded that there was no physical
impossibility in complying with both
standards. Alaska's statute was also
deemed compatible with the federal Clean
Water Act, which permits the establigh-
ment of higher state standards for water
quality.

In a case following Chevron 'v.

Hammond, the 3rd Circuit stated that the

PWSA patently does not preempt local
regulation for strict environmental
goals. Bass River Associates v. Mavor,
Township Commissicner, Planning Board of

Bass River Township, 743 F.2d 159 (3rd

Cir. 1984). The court also held that
there was no preemption of a state law
which prohibited houseboats on the Bass
River by federal 1licensing laws since
even though a license was required,
houseboats were not involved in integ-
state commerce., Again, unlike the situ-
ation in Ray v. ARCO, Congress had shown
no intent to completsly occupy the par-
ticular fields, so the New Jersey regu-
lations were allowed to stand,

2. Pollution Liability and Remedies

On July 22, 1980, the M/V Sea
Danial and the M/V Testbank collided in
the Mississippi River Gulf outlet,
spilling containers which held approxi-
mately twelve tons of PCP, the largest
such spill in United States history. As
a result, the outlet was closed for two
weeks and the 5th Circuit was called
upen to determine the recoverable dam-
ages. Louisiana v, M/V Testbank, 752
F.2d 1019 (5th Cir. 1985), pet. filed,
53 U.s8.L.W. 3839, The court held that
shipping interests, macina and boat
operators, seafood senterprises, tackle
and bait shops and recreational fisher-
men who sustained no physical damage to
property as a result of the spill could
not recover for purely economic damages
regardless of whether the suit was based
on nuisance, the 1899 Rivers and Harbors
Act, or state law, The district court
had entered summary judgment against all
except commercial Eishermen who had bean
making commerclal use of the embargoed
waters. The 5th Circuit agreed, saying
that the damage to the other parties was
too tenuwous to allow their trial to
continue. :




In a2 case with a related factual
pattern, the 1st Circuit held that no
tort action lies for a negligently
caused o©il spill into a harbor if the
spill caused purely financial harm.
Barber Lines v. M/V Donau Maru, 764 F.2d
50 (lst Cir. 1985). The court stated
that merely because the spill caused
significant expenditure by preventing a
ship from docking at a nearby berth and
having to discharge its cargo elsawhere,

this did not give rise to a tort
action. They rendered this decision
despite the fact that they recognized

extra expanse as being easier to prove
than lost profit. -

There is alsc no recovery for loss
of financial benefits of contract or
prospective trade. Getty Refining v. MT

FPadi B, 766 F.2d 829 ({3rd Cir. 1985),.
Though this is a well settled area of
law, the approach taken by a marine
terminal's operators was recognized by
the court as novel, A crack in a ship's
deck and hull had forced it to remain at
a wharf, causing Getty to pay demurrage
to other wvessels which were scheduled to
dock there, Getty claimed that the
presence of the disabled vessal was an
interference with the company's riparian
rights, a property interest which they
claimed was protected. The court said
that even this Imaginative approach
could not overcome the long established
rule of no recovery for economic harm
absent physical damage.

When coastal waters are polluted
and damages ensue, the proper theory to
be used is not nuisance based on mari-
time tort, but a claim under the Federal
Water Pollution Control Act (FWPCA), 33
U.5.C, § 1251 et seq. Connsr v. Aerovox,
730 F.2d 835 (lst Cir. 1984). Licensed
commercial lobstermen, shellfisharmen,
and £ishermen in WNew Bedford Harbor,
Buzzards Bay and the Acushnet River of
Massachusetts were told that nuisance

claims for water pollution were no
longer maritime +tort e¢laims, but hag
bzen preempted by the FWPCA, Once Con-

gress has addressed a national concern,
said the court, the court is precluded
from scrutinizing the sufficiency of the
Congressional solution.

Fisheries
i. Foreign Fishing
The National Marine Fisheries Ser-

vice (NMFS) revised its general regula-
tions governing foreign fishing within

the Fisheries Conservation Zone (F(C3Z).
50 Ped. Reg. 34964 (Aug. 28, 1985).
NMFS stated that the revisions were

necessary because the old regulations no
longer reflected the currsnt or pro-
jected operation of fisheries. Enforce-

ment efforts, claimed NMFS, are detect~
ing an increasing number of sophisti-
cated and severe violations of old regu-
lations, Vessel-to-vessel transfers of
Eish in the FCZ have created a signifi-
cant enforcement problem. To combat
this, added to the regulations is a
rebuttable presumption that Ffish on
board a wvessel conducting fish transfer
operations within the FCZ are Eish over
which the United States has exclusive
fishery management authority. Further-
more, the new regulations reflect
¢hanges in the Magnuson Act, e.g., 100%
observer coverage on foreign fishing
vessels, and the shift to joint venture
operations between foreign and U.S.
vessels. See 16 U.8.C. § 1801l et seq.:
See also 16 UG.S5.C. 1821{i).

2. Treaty Fishing
In United States v, Washington, 759
F.2d 1353 ({%th Cir. gn banc 1983), the

court affirmed a district court opinion
declaring that hatchery fish released by
Washington State were included in those
fish to be apportioned to treaty Indian
tribes in the state. The per curium
opinion stated that four factors favored
the affirmance of the district court's
declaratory judgment mandating such an
apportionment. The court reasonad that
the state lacked ownership of hatchery
fish once they were released. Once the
state relinguishes control over fish by

releasing them into public waters, they
may not be excluded from the treaty
allocation. Second, the Indian tribes

were not unjustly enriched, as claimed
by the state, if given a share of hatch-
ery fish, Funding for state hatcheries
comes from a varisty of sources, includ-
ing tribes, the federal government, and
the private sector. To allow the source
of funding to determine treaty alloca~
tion rights would allow Washington to
buy out these rights by paying for the
replacement of treaty protected fish
with those which are not protected,
Third, the state had never distinguished
hatchery £ish from natural Ffish for
other purposes. The court reasoned that
since the state had made no distinction
in its policies from 1895 to 1973, it
could not do So now. Furthermore, even
if it were technologically feasible to
distinguish between hatchery and natural
fish, the distinction between the two is
not an acceptable means for undermining
treaty rights. Lastly, hatchery fish
programs serve a mitigating function in
that they were essentially degsigned to
replace natural fish lost to non~Indian
degradation of habitat and the commer-
cialization of the Ffishing industry.
Therefore, hatchery fish should justly
be considered as replacements for fish
populations which declined through no
fault of the Indians.



However, the court en banc dis-
agreed with the district court and a
prior appellate panel that judicial

declaration of a general environmental
right in favor of the tribes to protect
Ereaty salmen runs from pollution and
habitat degradation that would deprive
the treaty Indians of their moderate
living needs was appropriate at this
time. That issue was left for resolu-
tion in future disputes about particular
federal, state, and private actions
alleged to be adversely affecting treaty
salmen runs., For more background on
this environmental right issue, see
Coastal Law Memo No. 4 {October 1983).
See also United States v. Washington,
761 F.2d 1404 (9th Cir. 198%), rev.
den., 106 5. C:, 879 {1986) (under trea~-
ties giving Indians and non-Iindians 50-
50 rights in salmon runs, Indian fishers
could not catch more than 50% of any
given run).

Marine Mammals

In January 1986 the United States
Supreme Court agreed to hear on an expe=-
dited basis in April the <case of
Baldridge v, American Cetacean Society,
768 F.2d 426 {(D.C. Cir. 1985}, invelving
a4 conservationist challenge to the U.3.
government's failure to impose sanctions
on the Japanese for whaling in excess of
guotas set by the International Whaling

Commission (IWC). Baldridge v. American
Cetacean Seociety, No. 85-955; Japan

Whaling Association v. American Ceracean
Society, No. 8§—954. The Pelly_Amend—
ment to the Fishermen's Protective Act
requires the Becretary of Commerce to

certify a country whose whaling "dimin- .

ishes the effectiveness" of an IWC
Quota. The Packwood-Magnuson Amendment
to the Magnuson Fishery Consarvation and
Management Act provides that the Secre~
tary of State shall reduce the fishery
allocation to that nation in the U.s.
fishery conservation zone,

When Japan exceeded the IWC guota
for sperm whales, the U.S. Commerce
Department and Japan reached an agree-
ment providing that the U.S. would not
certify Japan if Japan would adhere to
harvest limits and then cease commercial
whaling by 1988, In August 1985 the
court of appeals issued a writ of manda-
mus ordering the Secretary of Commerce
to certify Japan. The question pre-
sented to the Supreme Court is whether
the Pelly and Packwood Amendments impose
a nondiscretionary duty on the Secretary
of Commerce to certify Japan for declin-
ing to follow internationally set whal-
ing quotas, The government claims the
decision to certify is digcretionary,
allowing consideration of alil relevant
factors in recognition of the need for
Elexibility in responding to interna-

tional problems, i.e,, requiring certi-
fication amounts to the judiciary uncon-
stitutionally directing Executive Branch
officials in the conduct of foreign
affairs. If the Supreme Court upholds
certification, Japan must abigde by the
IWC moratorium beginning with the 198%
Season or have its valuable U.S. fishing
rights reduced at least 50%. Under a
decision honoring the executive agree-
ment, Japan would cease commercial whal—
ing by April 1988, so the end appears to
be in sight for Japanese commercial
whaling,

Dredging and Filling

In a very important case concerning
the definition of "wetlands" for Corps
of Engineers permit purposes, Justice .
White, writing for a majority of the
United States Supreme Court, stated that
the Corps definition of wetlands could
properly include areas adjacent to navi-
gable waters. It was not necessary, he
said, for the areas to he inundated or
even frequently flooded by the navigable

water. U,S. v. Riverside Bayview Honmes,
106 8. Ct, 455 {1985}, noted, 16 BRLR
10008 (1986). The court's decision was

based on the Clean Water Aot provisions
prohibiting any discharge of dredged or
£ill material into waters of the United
States unless first authorized under a

permit {ssued by the Corps of Engi=-
neers. 33 U.5.C.A. §§ 1311, 1344,
1362. Corps rules issued under the act
(33 C.F.R. § 323.2(c)) define wetlands

as those lands which are "inundated or
Ssaturated by surface or ground water ar
a frequency and duration sufficient to
support, and that under normal circum—
stances to support, a prevalence of
vegetation typically adapted for lifa in

saturated soil conditions.® The Court
of Appeals in Riverside had concluded

that inundation or Ffregquent flooding by
an adjacent body of water was a gine qua
nen of a wetland under the regulation.

The Suprems Court, however, was
quick to disagres. fThe history of the
regulation, they said, underscores the
absence of any requirement of inunda-
tion, In fact, they noted that the
words ‘“periodic inundation" had been
specifically deleted from the regula-
tion, The property in question con-
tained vegetation which required saty-~
tated soil conditions for growth ang
reproduction. The saturated soil was
caused by ground water and not by flood-
ing from adjacent navigable waters.
This condition, concluded the Supreme
Court, plainly brought the property
within the category of wetlands as
defined by current regulations.
Furthermore, it was found reasonable for
the Corps of Engineers to interpret the
term ‘“"waters" to encompass wetlands



adjacent to the more easily and conven-
tionally defined "navigable waters.®

However, it is not necessary that
the wetlands in guestion have as their
source of flooding or permeation the
adjacent navigable waters. this is
reasonable since wetlands not Elooded by
adjacent water can still drain into
those waters and can also have other
effects such as filtration, purifica-
tion, and the prevention of flooding and
arosion. Consequently, the Corps defi-
nition of "waters of the United States"
as encompassing all wetlands adjacent to
other bodies of water over which the
Corps has jurisdiction was held to be a
reasonable and a permissable interpreta-
tion of the Clean Water Act and not an
unconstitutional taking of the property
involved.

in U.8. v. Tull, 769 F.2d4 182 (4th
Cir. 1985), a decision handed down

 before Riverside Bayview Homes, the U.S.

sued a real estate developer for alleged
filling of wetlands without a Corps
permit. Tull argued that Clean Water
Act regulations were unconstitutionally
vague because of the imprecise defini-
tion of “"wetlands."™ The court rejected
this argument, saying that the defini-
tion was sufficiently definite to give a
person of ordinary intelligence fair
notice regarding what conduct the act
requires. The court also reijected
Tull's argument that he was entitled to
a Jjury trial since the government was
seeking civil penalties under the Clean
Water Act. The government, reasoned the
court, was not suing to collect a pen-
alty analogous to a remedy at law, but
was asking the court to exercise statu-
torily conferred equitable power in
determining the amount of a fine. In
determining that the land in question
was actually a wetland, the court noted
that buried soil analysis showed the
presence of peat, which develops only in
a wetlands system. In addition, vegeta-
tion analysis showed that "obligate®
wetlands species were present and could
develop only under saturated soil condi-
tions.

In U.S5. v. Huebner, 752 PF.2d 1235
(7th Cir. 1985}, rev. denied, 54
U.8.L.W. 3223, the 7¢h Circuit noted the
narrowness of the (lean Water Act's
agricultural discharge exemption con-
tained in 33 U.8.C.A., § 1344(f){1}. See
also Avoyelles v. Marsh, 715 F.2d 897,
925 n.44 (5th Cir. 1983); U.S. v. Akers,
24 ERC 1L21 (%th Cir. 1986). Although
the farmers in Huebner ciaimed that they
were merely constructing irrigation
ditches in a wetland, the court held
that such construction was prohibited
under § 1344(f)(2) since it brought an
area of navigable waters into a use to

which it was previously not subject.
Because the flow of waters was impaired
and its reach reduced, the construction
required a Corps permit. Despite this
holding, the court did rule that the new
irrigation ditches which were con-
structed and the old ones which were
deepened did not have to be removed and
the land did not have to be restored to
its original state. Because cranberry
beds were not inherently incompatible
with surrounding wetlands, it would be
an abuse of the judicial discretion to
order them destroyed. All that was
required here was future compliance with
the Clean Water Act,

Corps determinations that wetlands
are not involved in a development proj-
ect also will be carefully reviewed by
the courts. NWF v, Hangon, 623 F. Supp.
1539 (E.p.N.C. 19853}, held arbitrary and
capricious a Corps action which found a
tract containing typical wetland vegeta-—
tion not to be a "wetland" for permit
purposes. :

In several recent wetland cases the
Clean Water Act (CWA) and the National
Environmental Policy Act (NEPA) both
played important roles. In the latest
of a line of cases dealing with the
Westway Project in New York, a highway
development which calls for 242 acres of
the Hudson River 0 be landfilled, the
2nd Circuit held that a permanent
injunction against highway construction
was an abuse of discretion by the dis-
triet court which heard the case.
Sierra Ciub v, U,S. Army Corps of Engi-
neers, 772 F.2d 1043 (2nd Cir. 1985).
The Sierra Club and others had alleged
that a dredging permit issued by the
Corps of Engineers violated NEPA, the
CWA, and previous court orders. At
trial, the district court granted a
permanent injunction against highway
construction. The appellate court held,
however, that it is not within the power
of the judiciary to bar an executive
agency from making administrative deci-
sions assuming that there is full good
faith compliance with the requirements
of NEPA and the CWA. Since a court's
review of administrative choices under
NEPA and the CWA focuses primarily on
the procedural regularity of the deci~
sion, it iIs not for the courts to tell
the executive branch what projects they
may or may not consider or how much of
the taxpayers money may be expended in
order to "get it right.”

However, in lifting the permanent
injunction, the appeals court did find
that the Corps' decision to issue a
dredging permit was arbitrary and gapri-~
cious since it gambled with the loss of
a major east coast fishery resource,
The court required that further study



into the transitory habitrat of juvenile
striped bass be made, despite the fact
that to do so could very well result in

condemning the Westway projesgt to
oblivion.

In Pritiofson wv. Alexander, 772
F.26 1225 (5th Cir. L985), a case deal-

ing with the dredging of canals and the
construction of a water based community
on Galveston Island, Texas, the court
noted the clash in views regarding the
court's scrutiny of an EIS. Saying that
gome circuits use a "reasonableness®
standard and others an “arbitary and
capricious” standard, the court noted
that three U.S, Supremes Court Jjustices
want that c¢ourt to raview the gues-
tion. In Fritiofson the cgourt stated
that the 5th Circult employs what they
cansider the more rigorous “"rezasonabls-
ness” standard.

. The PFritiofson court further helid
that a decision to forsgo the prepara-
tion of an EIS may be unreasonable for
two distinct reasons: (1) the evidence
before the court demonstrates that,
contrary to the finding of no signifi-
cant impact (FONSI}, the project may
have a significant impact on the human
environment., Seg Louisiana v. Lee, 758
F,2@ 1081 (5th Cir. 1985}, pat. filed as

Drave, Inc. v. Louiglana, 54 U.S.L.W.
3229 {shell dredging in ths Louisiana
Gulf Coast area) or (2) the agency's

raview was flawed in such a mannzr that
it cannot yat be said whether or not the
project may have a significant impact.
Sae Iounigiana Wildlife Federation v.
York, 761 F.2¢ 1644 {Sth Cir. 1985)

{conversion of bottomiand hardwood wet—:

lands to agriculture and ths consktrug-
tion of lsvees to implement a faderal
flood control project). In Fritiofson
the 5th Circuit simply stated that if a
projact may have a significant impact, a
court should order the preparation of an
BiS. In doing so, the federal district
gourt must, however, say that thers may
be significant impacts expressly in its
opinion. A court cannot Jjump from a
finding that an EA is inadsquate to the
ultimate conclusion that an BIS is
requiced, It is not the law that an EA
can be cured oniy by the preparation of
an EIS. Therefore, regarding dredging
and construction on Galveston Island on
the Texas Gulf <Coast, the Corps was
reaguired to supplement their BA and re-
evaluate their FONSI, making it n=sces~
sary for an injunction to stand until a
proper analysis has been performed.

In River Road Alliance, Inc. v,
U.S8. Army Corps o¢f Engineers, 746 F.2d
445 {7th Cir. 198%), an environmezntal
challenge was raised to the Corps'

granting of a permit for a temporary
barge fleeting facility on the Missis-

sippi River. In addressing the aasg-
thetic wvalue of the area, the court
stated that aesthetic ceoncerns alone do
not require an EIS, even though the area
may be considered scenic, They also
found that adverse impacts on catfish
and mussel beds, because confinad to a
small area, were ingsufficient to require
an EIS, Furthermore, if a public hear-
ing is held, then a decision to prepars
an EA as opposed to a full EIS is enti-
tled to greater weight. However, the
court also heid that an assessment of
alternatives to the prolect under NEPA §
L02{(2) (B} is reguired independently of
an EIS and must be done even if no
significant environmental impacts are
found by the agency.

State Coastal Zone Management

In March 1986 the U.5. Supreme
Court agreed to rveview Granite Rock
Company v. California Coastal Commis-
sion, 768 F.2d 1077 (9th Cir. 198%5),
cert. granted March 31, 1986, No. 85~
1200, wher=s the WNinth Circuit had ruled
that the holdaer of an unpatented mining
claim on land owned by the Eederal gov-
arnment was not reguired teo obtain a
permit Efrom the California Coastal Com~
mission to continue its mining opera-
tions. The lowar court had reasconed
that the CZMA was not intsnded to change
the status guo with respect to the allo-
cation of state and federal power within
the coastal zone. The lower court had
further held that the Commissicon was
preempted by Eederal Forest Service
regulations from requiring the limestone
mining firm to obtain a state permit.

The scope of the federal consis-
tency obligation with respect to Dela-
ware's federally approved coastal man-
agement program is being challenged on a
very diFfferent theory. In HNorfolk
Southern Corp., v. Oberly, 534 F. Supp.
514 (D. Del. 198%) (plaintiff's motion
for preliminary injuncticn denied), the
plaintiff challenged portions of the
program as being an unconstitutional
burden on forsign and interstate com-
marce. The plaintiff's challsnge was
supported by the federal Departments of
Justice and Commsrce; the latter origi-
nally approved Delaware's coastal man-
agement program as adequately considsr-
ing the national interest in the siting
of facilities of regional importance.

The only existing deepwatar anchor-
age between Maine and Mexico is located

in Deslaware Bay. The nplaintiff clainms
that the projsct to use Big Stons
Anchorage, located in Delaware Bay, to
"top off" large coal-carrying vesssals
will have a negligible enviconmental
effect. Howaver, Dalaware's coastal
managament program absolutely bans such



bulk preoduct transfer facilities in its
coastal zZone. See Coastal Barge Corp.

v. Coastal Zone Industrial Board, 492
A.2d 1242 ({Dei. Sup. Ct. 1985). In
April 1986 the federal district court
rejected the pliaintiff’s challenga
because Congress in zffect has approved
the challenged restrictions on commarce

contained in the Delaware program
through the Commerce Secretary's
approval of the program under the
CZMA, An appeal by the plaintiffs is
expected. The outcome on appeal may

clarify significantly federal and state
roles under the CIZIMA, However, because
of the spacial facts of the case {abso-
jute prohibition on using a unigue
anchoring spot), the appellate court's

decision could be a narrow one. See §
Territorial Sea No. 4 (University of
Maine Marine Law Institute, Dec. 1985}

for a detailed analysis of the Delaware
situation.

Southern Pacific Transportation Co.
successfully appealed to the Sscretary
of Commerce the California Coastal Com-—
mission's ruling that a proposed rail-
road bridge was inconsistent with the
California CMP, 50 Fed. Reg. 41722
(Gct. 15, 1985). The Secretary reasoned
that such a railroad bridge would fur-
ther the objectives of the CZMA regard-
ing the siting of c¢oastal dependent
transportation facilities and found that
the project's adverse =ffecets did not
ocutweigh 1its contribution to safe rail
transportation and did not wviolate the
Clean Air Act or <Clean Water Act.
Futhermera, no reasconable alternative
gxisted which wouid allow the project to
be complated in a manner totally
consistent with the California CMP.

The federal district court dscision
in Save Qur Dunes v. Pegues, CV No. 84~
T-518-N (M.D. Ala. Dec. 17, 1985) posed
a threat to continued Eaderal CIMA Fund-
ing of state coastal programs which,
since their original federal approval,
have bzen amended or meodified without
specific federal approval of the amend-
ments or modifications. The court
strictly interpreted CZIMA § 306(g), L6
U.5.C. § 1455(g) {1982), as it then read
as prohibiting further CZMA program
administration grants untii such state
program changes have been federally
approved. According to the court, a
supplemental environmental impact state-
ment must be preparad if the changes can
significantly affect the environment "in
gualitative or guantitative terms,"
making the amendment approval process
potentially a guite elaborate on2. With
federal funds delayed or cut o0ff, stats
programs could deteriorate to the point

of federal disapproval, thereby losing
the bensfits of federal consistency as
wall.

-] Qe

In response to¢ BSave Qur Dunes,
section 306{g) was amended in 1986 as
part of H.R. 3128 reauthorizing the CZMA
for five years. Under the reauthoriza-
tion measure, the federal-state funding
ratio for state CIM programs would
change in stages Erom the current B80%
federal-20% state ratio to a 50/50 split
beginning with EFiscal year 1989,

Also reauthorized £for two vyears
each were Title II of the Marine Protec-
tion Research and Sanctuaries Act ({ocean
dumping research) and the National Ocean
Pollution Planning Act.

Coastal Barriers

In Bogtic v, United States, 753
F.2d 1292 (4th Cir. 1985) developers and
landowners of property on Topsail
Island, North Carolina complained that
the Coastal Barrviers Resourcses Act, 16
U.5.C. 3501 et segq., wrongly designated
their land as part of an undevaloped
coastal barrier. Their objection cen-
tered on the fact that the alleged
wrongful designation disgualified them
from receiving federal fiocod insur-
ance. The Bostic court held, however,
that since a § 3503 mwap designated the
island as an undeveloped coastal bar-
rier, Congrsss unquestionably intended
to include it in the Coastal Barrier
Resources System. Such & designation,
sald the court, reduces federal expendi-
ture and discourages development which
would otherwise occur. This is accom-
plished because developers tend not to
build in a coastal barrier area if their
only recourse, when federal flood insur-~
ance 1s not available, is to purchase
insurance in the private market which
can be prohibitively expensive. '

Public Trust Doctrine

California ex re.
State Lands Commission, 104 S, Ct. 1751,

In Summa Corp,., V.

reh., den. 184 S, Ct. 2693 (1984), the
7.5. Supreme Court announced a decision
that couldé have far-reaching implica-
tions for public access to tidelands in
California that avoided any reexamina-

tion of its landmark opublic trust
decision in Illinois Central R.R. v.
Illinois, 146 U.3. 387 (1892). Revers-—

ing the California Supreme Court deci-

sion in City of Los Angeles v. Venice
Properties, 644 P.24 792, 182 Cal. Rptr.
599 (1982), the court held that because
California had not asserted a public
trust easement over tidelands in the

original Mexican grantee's patent con-
Eirmation proceedings held pursuant to

the Public Lands Act of March 3, 1851,
it could not assert it now, The court
found itg unnecessary to determine

whether, as the California Supreme Court
found, Mexican law had imposed a public



trust—-Like sgervitade the

Mexican land grant.

on original

In Matthews v. Bay Head Improvensnt
Association, 471 A.2¢ 35% ({N.J. 1984),
the New Jarsey Supreme Court traced the
development of the public trust doctrine
from the time of Justinian through cur-
rent New Jersey jurisprudence. Building
on its 1972 decision in Borough of Nep-
tune City v. Borough of Avon-By-The-Sea,
294 A.2d4 47, where it extended the pub-
lic trust ro recgeational uses such as
swimming and held that the public trust

applied to the nunicipaily owned dry
sand beach immadiately landward of the
high water mark, the Matthews court

found a publii¢ right of access to the
dry sand area controlled by a guasi-
public body.

Matthews, a rasident of a neighbor-
ing borough, sued to gain access to the
Bay Head beach. ALl of the beachfront
property 1in Bay HBead is privately
owned, The Bay Head Improvement Associ-
ation is but one of many private owners,
but in effesct, the Association controls
all access to the beach. Through the
use of badges, the Association restricts
beach use to members and their guests.
Membership in the Association is limitad
to Bay Head residents, After consider-
ing a number of Factors including the
Association's purpose and activities,
its wvirtual monopoly over access to the
bzach, and itg relationship to the
municipality of Bay Head, the court
found that the Bay Head Improvement
Association is a gquasi-public organiza-
tion and that it could not restrict its
membership Lo raesidents,
"frustratiing] the public’s righti{.]"

in order to afford the public
"reaasonable access to the foreshore as
well as a suitable area for recreation
on the dry sand” the court ordered the
Association to open its membership to
the public at large and to provide a
reasonabkle numbsr of daily and seasonal
hadges for nonresidents. The Associa-
tion may continue to charge a reason-
zbtz, non-discriminatory fea to cover
its costs for beach maintenance. The
court rejected the New Jersey Public
Advocate's reqguest that it open all
privately owned beachfront propecty to
the public, butr it did not Eor=close the
possibility that this might happen in a
future case.

Baach Access

The California Court of Appeals
ruled in Eavor of the California Coastal
Commission in two «c¢ases challenging

development permit conditions regquiring
dedication of public accessways or pay-
mant of in-lien fees. In Remmenga v.

theraeby:

-]11-

California Coastal Commission, 209 Cal.
Rptr. 628, 163 Cal. App. 3d 493 (1985},
raview denied, 106 S. Cg. 241 (L9885},

lot owners in the Hollister Ranch sub-
division challenged a $5,600 Fee
required in lieu of a dedication of a
public accessway as an unconstitutional
condition for receipt of a permit. The
court found that the Legislature "had
ample basis upon which to conclude that
the <construction of the propose[d}
improvement. . ., 1in combination with
improvement of other lots in that area,
wouid have a cumulative adverse impact
on the public's constitutional cight of
access.”

In Whalers' Village Club v. Cali-
Eornia Coastal Commission, 220 Cal.
Rptr. 2 {Ct. App. 1985), the court found

that the construction of a revetment was

“new davelopment” within the meaning of
the California Coastal Act and that the
Coastal Commission could require a home-
owner to offer to dedicate an easement

for public access to the beach as a
condition of granting a development
permit, The court also found that ths

Coastal Commission abused its discretion
in restricting Whalers' Village £from
interfsring with the public's use of the
2asement area prior to the acceptance of
the offer of dedication. The court
noted that a restriction of this type
would be proper where public access
rights had arisen through use or implied
dedication.

Mark Begnaud
Ocean and Coastal Law Center
May 15, 1986
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