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In 1981, Congress passed the first extensive
amendments to the Marine Mammal Protection Act of
1972 {MMPA or Act). The amendments retained the
primary purpose of the MMPA—to restore and main-
#ain marine mammal populations--but revised defini-
tions and administrative procedures that were unciear
and cumbersome. This Ocean Law Memo discusses the
amendments and how they affect problems which had
arisen under the MMPA, Problems not resolved by the
amendments also will be discussed.

THE MARINE MAMMAL PROTECTION ACT OF 1972

The MMPA was enacted to protect marine
marmmals from the adverse effects of human activi-
ties. Congress passed the Act in response fo a public
concern for the slaughter of baby harp seals in Canada,
predictions of the extinction of certain whale species,
and the incidental killing of porpoises by the United
States tuna purse seine fleet in the Eastern Tropical
Pacific. Congress sought to protect and develop the
marine mammal species and population stocks to satis-
fy our aesthetic, recreational, economic, and ecolog-
ical needs, Prior to the MMPA, only internationat
agreements, the Endangered Species Conservation Act
of 1962 (amended in 1973}, and stafe law protected
marine maramals, Management under these taws was
generally ineffective.

Under the MMPA, principal administrative re-
sponsibility was divided between the Department of
Commerce and Department of the Interior. The Sec-
retary of Commerce was given jurisdiction over
whales, porpoises, seals, and sea lions. The National
Oceaonic and  Atmospheric Administration (NOAA),
through the National Marine Fisheries Service (NMFS),
administers Commerce's program. The Secretary of
the Interior, through the Fish and Wildlife Service
(FWS), has responsibility for walruses, polar bears, sea
otters, marine otters, manatees, and dugongs.

The Act placed a moratforium on the taking and
imperting of marine mammais ana marine mammal
products. "Taking" was broadly defined to include afl
activities from attempting fo harass to killing. Taking
was prehibited in United States lands and waters (orig-
inally twelve miles from shore, but expanded to 200
miles in 1977) and on the high seas by U.5. nationals.
Exemnptions from the moratorium included taking for
scientific research or public display purposes and dur-
ing commercial fishing operaticns, if a permit was ob-
tained from the appropriate Secretary; taking by North
Pacific natives (Indians, Aleuts, and Eskimos) for

subsistence purposes, native handicrafts, and ciothing;
taking allowed by international ogreement; and a
general waiver provision for use by the Secretary,

Prior to waiving the moratorium, the Secretary
was required to consider the population status of the
species and stocks potentially affected, and to be gs-
sured that the taking would be consistent with the
Act's protection and conservation purposes. The Sec-
retary was then required fo promulgate detailed regu-
lations to ensure that the taking was not to the disad-
vantage of the species or stock and that the population
would not diminish below its optimum sustainable pop-
uviation (OSP) or cease to function significantly in the
ecosystem. Permits consistent with the regulations
could then be issued. The Secretary had to satisfy de-
tailed procedural safeguards when granting a waiver,
prescribing regulations, or issuing permits.

State management of marine mammals was pre-
empted by the MMPA. A provision, however, allowed
the return of management to the states if specified
substantive and procedural criteria were met. Other-
wise, the states were limited fo helping the federai
agencies enforce the Act.

Civil and criminal penalties were provided for
viotations of the MMPA. Seizure and forfeiture were
also made available to the enforcing agencies. Other
provisions of the MMPA included an international pro-
gram developed in cooperation with the Secretary of
State, research programs and grants, establishment of
a Marine Mammal Commission to review matters con-
cerning marine mommals and to make recommenda-
tions, reporting provisions, and appropriation authori-
zations,

PROBLEMS UNDER THE MMPA

One problem under the Act was that optimum
sustainable population (OSP) and optimum carrying
capacity (OCC), the Act's central population mea-
surerment ferms, nua circular ana unciedr aefinitions.
Neither term had been used in traditional witdlife
management and the legal application of OSP was un-
certain, OSP and OCC had been freated as identical
by the administrative ogencies.

A second ambiguity in the Act was that a Sec-
retary could find a species or stock depleted, and thus
only subject to being taken for scientific purposes, if
one of three conditions were met: () the species or
population stock had "declined to a significant degree
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over a period of years," (2) the population decline was
such that the species might be made subject to the En-
dangered Species Act of 1373 (ESA), or (3) the species
or stock was below its OCC. "Significant degree” was
not defined, however, and the Secretary was given no
guidance regarding procedures for making a depletion
determination or when the determination must be
made.

Third, problems had arisen because of the inci-
dental taking of porpoises by the tuna purse seine fish-
ery. [luna fishers, sefting their net on porpoises io
catch the yellowfin tuna which congregate beneath the
mammals, sometimes harm or kill the porpoises. Sec-
tion 1371 of the MMPA, however, declared it to "be the
immediate goal that the incidental kill or incidental
serious injury of marine mammals permitted in the
course of commercial fishing operations be reduced to
insignificant levels approaching zero mortality and
serious injury rate." Since 1972, the tuna fishery has
made good progress in reducing incidental faking, but
still takes porpoises in the course of its operations.
The reguiations which allow the fishery to take a
limited number of porpoises have been challenged in
court by parties maintaining that tuna fishers should
not be allowed to take any porpoises. This challenge
threatened the American tuna fleet.

Fourth, the Act and regulations hindered efforts
to gather information on the marine mammal/fishery
interaction and population fevels by requiring com-
mercial fishers to obtain either a permit to take or a
certificate of inciusion relating fo a permit. Outside
the tuna fishery, few fishers applied. Thus, when
fishers accidently harassed or killed an animal, they
were unwilling fo report the incident, reducing the
ability of agencies and scientists to obtain information
needed to better understand the interaction between
marine mammmals and fisheries and to determine popu-
lation levels,

A fifth difficulty with the Act, the procedure
for giving marine mammal management jurisdiction to
the states, became apparent after Alaska requested a
waiver of the moratorium on takings, in connection
with its request fo manage marine mammals in
Alaska. Alaska made its initial request regarding the
walrus and eight other species in 1973, The MMPA's
complex administrative notice, hearing, and review re-
quirements, the need to prepare an environmental im-
pact statement, the split of jurisdiction between the
Department of Commerce and the Department of the
interior, and considerations invoiving Alaskan natives
delayed the final decision. By 979, only the manage-
ment of the walrus had been given to Alaska. Then the
federal district court in People of Togiok v. United

States, held that the native exemption provision of the
MMPA preempted Alaska's law that prohibited prefer-
ences for native uses. Alaska refurned rmandagerment of
the wairus to the federal government and revcked its
request to manage the other species.

A sixth problem concerns the exemption for
native subsistence faking. The MMPA requires that
native taking be for certain purposes and not be "ac-
complished in a wasteful manner." A Secretary cannot
step in unless the species or stock subject to taking has
been depleted. Considering the difficulty in rebuilding
depleted populations, the actions of the Secretary
might be too late for the survival of the population.

Seventh, in 1276, Congress passed the Magnuson
Fishery Conservation and Management Act (FCMA),

which emphasized the management and optimization
of fish populations. Some commentators have said
that the MMPA and the FCMA have conflicting pur-
poses since the FCMA attempts fo maximize the yield
of the fish upon which the animals feed, The degree to
which each act requires consideration of the other is
unclear.

An eighth problem with the MMPA is the split
in jurisdiction between the Departments of Commerce
and the Interior. Alaska had difficulties guiding its re-
quests through the two agencies. Research and other
administrative efforts sometimes are duplicated under
the dual-agency system.

A final problem with the Act is that, unlike
other wildlife conservation acts, it does not provide
for citizen suits. Enforcement under the Act is left 1o
the Secrefary and other federal and state agencies.
Citizen participation is limited o administrative ac-
tions which occur prior to permit issuance. A citizen
cannot bring suit cgainst a person allegedly violating
the MMPA,

PRELIMINARY ASSESSMENT QF THE AMENDMENTS

The 1981 Amendments dealt with many of the
problems which had arisen under the MMPA, Some of
the amendments clarified and simplified the Act; how-
ever, others created new uncertainty.

Optimum Sustainable Population

The 198] Amendments to the MMPA clarify the
meaning of OSP, The amendments first delete OCC
from the definition of OSP, substituting carrying ca-
pacity, a scientific term meaning the maximum popu-
lation of a species that the ecosystem can tfolerate,
Reguiations promulgated under the Act defined QSP as
a range between the [argest population "“supportable
within the ecosystem and "the population level that
results in maximum ret productivity.” Congress, in
House Report No.97-228 accompanying the amend-
ments, accepts this definition of OSP. QSP now
means:

"with respect to any population
stock, the number of animals which
will result in the maximum produc-
tivity of the population or the
species, keeping in mind the carry-
ing capacity of the habitat and the
health of the ecosystem of which
they form a constituent element.”

Whiie these changes do not appear to significantly
change administration of the MMPA, they do clarify
Congress' intent that OSP be a population range,
rather than a precise number, The removal of QCC
from the Act brings the MMPA in accord with the ad-
ministrative practice.

Depleted Species

The amendments clarify the population condi-
tions necessary for a Secrefary to determine that a
species or population stock is depleted. The amend-
ments declare that a population is depleted when the
Secretary or managing state finds that it is below its
OSP or when the species or population stock is listed
as threatened or endangered under the ESA. These
popufation criteria are more definite than those pre-
viously used in the Act, giving the Secretary more



legistative guidance. However, the Secretary still is
not compelled to make the depietion finding or requir-
ed to follow certain administrative procedures. The
managing authority is only required to consult the
Marine Mammal Coemmission and its Committee of
Scientific Advisors prior to declaring a species or
stock depleted. Considering the importance of marine
mammals to special interest groups like fishers and
Alaskan natives, some degree of public input, at least
notice and comment, should be required.

Purse Seine Fishing for Yeliowfin Tuna

The amendmenis declare the zero porpoise mor-
tality geal to be satisfied by purse seine fishers for
yellowfin tuna if they continue to use "the best marine
mammal safety technigues and equipment that are
economically and fechnologically practicable.™ Con-
gress in this amendment recognizes that these fishers
have decreased porpoise mortalities from 368,000 in
1972 to 15,303 in 1980. New technigues, such as "back-
ing down," that allow the porpoise o escape the net,
and equipment such as the Medina panel have heiped
produce this result. Other techniques, which include
systems for detecting tuna by sound and fer artificiafly
aggregating tung, are being developed. The amend-
ments give purse seine tuna fishers time to develop
such techniques. Opponents of the exception o the
zero morfality goal have stated that the amendment
will lead to @ rise in porpoise deaths. However, the
amendments, which require the Secretary to undertake
and fund research on methods of focating and catching
yellowfin tuna without the incidental take of marine
mammals, will help the fishery develop additional pro-
tective techniques and reduce porpoise mortality even
further.

"Small Numbers" Exceptions

The amendments state that the Secretary may
allow non-tuna cormmercial fishers to take small num-
bers of mammals. This provision is meant to apply. to
situations such as the seal-salmon fishery interaction
in Oregon, Washington, and Alaska, and the sea otter-
abalone controversy in California. The amendments
set forth three guidelines: ([} the mammal species or
population stock may not be depleted; (2) the Secre-
tary, after notice and comment, must find that the
taking will have a negligible impact; and (3) a cooper-
ative monitoring system must be established. The
amendments also state that the Secretary shail with-
draw or suspend authorization if the Secretary finds,
after notice and comment, that the taking is having
more than a negligible impact on the popuiation or
that the Act would be better served by disregarding
this provision.

This "small numbers" provision creates much
uncertainty. First, the procedure the Secretary must
follow to authorize the taking is not stated. Second,
the term "small numbers" is undefined in the Act. The
legislative history indicates that the term refers fo
"infrequent, unavoidable, or accidental™ takings. The
vagueness of the term is compounded by the uncer-
tainty of whether a precise number must be given
when permission to take is granted. Third, the term
negligible impact" is vague and thus likely to generate
controversy and litigation.

Despite these drawbacks, the "small numbers”
exception process can help generate information on
marine mammal-fishery interaction and population
levels. At present few non-tuna fishers report

incidents involving marine mammals because of
frustration with the complex procedures required to
obtain a permit and resentment toward having to
comply with administrative red tape. By simpiifying
the process and removing the threat of punishment for
reporting an incidental teke without a permit,
Congress and the agencies should receive more
information regarding the frequency and impacts of
marine mammal-fishery interactions and obtain more
accurate population information.

The Secretary may alse allow non-fishers tfo
take small numbers of marine mammals without fol-
lowing the Act's regulation and permit requirements.
These provisions, intended to apply to offshore oit and
gas developers, are similar to the provisions allowing
such takings by non-tuna fishers. However, more
specificity is required since the Secretary must state
precisely what activity is involved and where it will be
conducted. Also, the impact of the activity on the
habitat is a greater concern. Notice to the public,
using local media, is required prior to the granting of
permission to take. The amendments give the Secre-~
tary emergency powers to suspend permission without
following notice and comment procedures. These addi-
tional procedural safeguards reflect the possibility of a
greater impact in a shorter amount of time than would
be possible by a fishery. The specificity requirement
prevents the issuance of general permiis. to tcke
marine mammals in the course of oil and gas ex-
ploration.

NOAA has issued final regulations governing
small takes of marine mammals incidental to specified
activities other than commercial fishing, 47 Fed, Reg.
21248 (May 18, 1982). The regulations attempt fo de-
fine some of the amendment's vague terms. “Smail
numbers" is defined as "“a portion of a marine mammal
species or stock whose removal has a negligible impact
on the species or stock." "Negiigible impact" is that
impact "which can be disregarded or which is so smail
or unimportant, or of so little consequence as to war-
rant little or no attention.” The agency, using the best
available scientific evidence, must determine whether
the taking has a negligible impact on the species or
stock, their habitat, or the availability of the species
for subsistence uses.

These regulations help clarify the meaning of
these terms, but they do not set sirict proportional or
numerical limitations. The Secretary stilt has a great
deal of discretion to determine whether “small
numbers" will be or have been taken. This is shown in
the proposed regulations regarding takings of ringed
seais incidental to on-ice seismic activities, The Sec-
retary has determined that Tre taxkings wiii have a
negligible impact on the species, stock, or subsistence
requirements. Permissible methods, and monitoring
and reporting requirements are Imposed, but a precise
number of allowable takings is not stated. The persons
conducting exploration activity are not limited to tak-
ing a precise number of ringed seals. The taking is
terminated only if the Secretary withdraws or termi-
nates the authorization after notice and comment,

State Management

The amendments radicaily change the proce-
dures for transferring management of marine mam-
mals from the federcl agencies to the states. First,
the Secretary's transfer decision now is made affer
notice and comment, rather than after fhe lengthy
hearing process previously required by the regulations



promulgated under the original Act. The legislative
history is clear that judicial review is stilf available.

Second, the criteria the Secretary must use to
review the proposed state program are clearly set
forth. The state program must (I} be consistent with
the Act's policies and goals and with international
freaty obligations; (2) require humane takings; (3} pro-
hibit takings until the stafe determines the species
OSP and the number of mammals that can be taken
without the population falling below OSP (the deter-
mination procedure is amended to allow the state
agency to make initial findings and fo require trial-
type hearings only if requested); (4) prohibit takings
inconsistent with O5P; (5) prohibit taking for scientific
research or display purposes uniess undertaken by or
for the state; (6) provide for further OSP research; (7)
provide a federal-state dispute resolution process; and
(8) provide for ennual reports. These criteria, by em-
phasizing OSP [evels, will allow a state to implement a
program which is more flexible than the present
federal programn, Under these provisions, states should
be able to manage marine mammals in @ manner more
responsive to local needs. The Secretary may revoke
the transfer in situations of abuse. The requirement
that federal-state ccoperative allocation agreements
be entered into when species are invelved whose range
extends beyond the state's jurisdiction will help pro-
tect national inferests. The amendments also provide
for the Secretary's regulation, in a manner consistent
with state management provisions, of marine mammals
outside the managing state's territorial waters.

Other provisions allow the Secretary to provide
funds to help a state develop, rather than just admin-
ister, a management plan and remove the environ-
mental impact statement requirement. These provis-
ions, along with the simplified transfer process, make
the transfer of menagement authority less time-con-
suming and less expensive. Under the original Act,
only Alaska, California, and Oregon requested return
of management. These states later revoked their re-
quests. The amendments' simplified fransfer process
should encourage states to seek the authority to man-
age marine mammals within their territorial waters.
On May 12, 1982, the FWS proposed rules for the trans-
fer of management authority to the states, 47 Fed.
Reg. 20,508, as did the NMFS, 47 Fed. Reg. 21,248,
The proposed regulations adhere to the requirements
set forth in the Amendments.

Native Exemption

The amendments clarify the Act's native ex-
emption provision and overrvie the Togiak decision.
Congress makes clear Hs iitent to exempt from the
taking moratorium only those Indians, Aleuts, or
Eskimes residing in Alaska, rather than similar groups
dwelling elsewhere on the North Pacific Ocean or the
Arctic Ocean. Congress also explicitly overrules the
decision in Togiak by stating that native takings are
subject o state regulation if marine mammal manage-
ment responsibility has been given to the state. How-
ever, before Alaska can obtain the return of manage-
ment, it must amend its laws to conform to criteria
stated in the amendments. The criteria are designed
to ensure that subsistence uses of marine mammals
have priority over other uses. The amendment will
allow Alaska to manage native takings, but will pro-
tect the lifestyle of those dependent upon marine
mammais. Customary trade, such as the selling of raw
ivory from walruses, Is not a permitted customary use.

PROBLEMS UNRESOLVED BY THE AMENDMENTS

Some important problems are not dealt with by
the 98] amendments. The MMPA and the Magnuson
Fishery Conservation and Management Act (FCMA)
are concerned with species in the same ecosystem,
but, arguably, neither act, as implemented, effectively
accounts for the inferests of the other. To date, fish-
ery management plans developed under the FCMA
have not considered the needs of marine mammel pop-
utatiens. Conversely, the MMPA requires little con-
sideration of the goals of the FCMA, The 198] MMPA
amendments require a cooperative allocation agree-
ment between a state and the FCMA regional fishery
management councit when a state desires to menage a
mammal whose range extends beyond the state. While
this is a step in the right direction, more is necessary
to ensure that both federal and state agencies consider
the needs and plans of fishers so that species are
managed under both acts on an ecosystem basis.

A second major problem not resolved by the
amendments is the division of jurisdiction between the
Department of Commerce and Department of the
Interior. This division causes duplication of effort and
unnecessarily complicates administration of the Act,
although the Marine Mommal Commission has done
much to coordinate agency activities related to marine
mammals. Several improvements are possible: (1)
give complete jurisdiction over fisheries to one of the
two principal departments; {2) provide for better inter-
department communications; or (3) assign complete
jurisdiction to o new department, like the previously
proposed Department of Natural Resources. Some
action seems necessary to reduce the inefficiency in-
herent in the division of jurisdiction.

A third problem which Congress did not resolve
is that the Secretary cannot prohibit native subsis-
tence taking unless the species or stock has become
depleted. Depleted stocks could be difficuli to re-
build. It would be more consistent with the protective
stance of the Act to allow the Secretary to institute
management measures prior fo depletion.

Finally, the Act still does not contain @ pro-
vision for citizen suits. Other resource conservation
acts have such a provision to allow citizens to act in-
dependently of government agencies in enforcing the
acts. Federal and state officials have had difficulties
enforcing the MMPA prohibitions. HMighly motivated
private citizens, acting through special interest
groups, can help enforce the Act in support of the
larger public interest in proper management and pro-
tection of marine mammaels.

The 198f amendments to the MMPA also will be
the-subject of a Note by this memo's author to be pub-
lished in the Oregon Law Review. The author wishes
fo thank Professor James A.R. Nafziger and Ms.
Cynthia Carlson for their criticism of earlier drafts of
this Memo, The remaining faults and errors, however,
are thé sole responsibiiity of the author.

Ken Schoolcraft
July 7, 1982
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